-A142  321 
UNCLASSIFIED 


-  ■ - - 

INSPECTION  AND  OUALITV  ASSURANCE  IN  GOVERNMENT  i/3 

CONTRACTS(U)  AIR  FORCE  INST  OF  TECH  WRIGHT -PATTERSON 
AFB  OH  C  R  PENNINGTON  1983  AFIT/CI/NR-84-8T 

F/G  5/1  NL 


AD- A 142  321 


Zntetmd)^ 

PAGE 


READ  INSTRUCTIONS 
BEFORE  COMPLETING  FORM 


[2_  GOVT  ACCESSION  NOi  *-  REClPt  En  T‘S  C  AT  AUOG  NUMBER 


AF IT/C  I /NR  84-8T 


«.  TITLE  (on*  Sokrtllm) 

Inspection  and  Quality  Assurance  in  Government 
Contracts 


1.  AUTMOMfO 


s.  tyre  of  report  •  perioo  covered 


THESIS/04&tMMftW 


4.  PERrOPMlNG  OIG.  REPORT  N 


WM 


Clarence  Richard  Pennington 


•.  performing  organization  name  aho  aooress 


b.  contract  or  grant  numb 


io.  program  element,  project,  tas* 
AREA  *  BORN  unit  NUMBERS 


AFIT  STUDENT  AT: 


The  George  Washington 
University 


II.  CONTROLLING  OFFICE  NAME  ANO  A0CRE5S 

AFIT/NR 
WPAFB  OH  45433 


12.  REPORT  OATS 


is.  number  of  pages 

253 


i 


MONITORING  AGENCY  NAM*  *  A 00 R CSV//  different  from  Controlling  OtH cm)  IS.  SECURITY  CLASS,  (o t  thlm  rm port) 

UNCLASS 

IS*.  OECL  ASSI  FI  C  ATI  ON/  DOWNGRADING 
.  SCHEDULE 


IE.  DISTRIBUTION  STATEMENT  (o!  t hit  Report) 


APPROVED  FOR  PUBLIC  RELEASE;  DISTRIBUTION  UNLIMITED 


IT.  DISTRIBUTION  STATEMENT  (ol  thm  RmikI  entorod  In  Block  JO.  Il  dlttorent  tram  Report) 


'v  JUH  2  1  V334 


19.  KEY  BOROS  fC« ntlnue  on  rererte  tide  tl  necettery  Identtfy  by  block  number) 


ABSTRACT  (Conttm—  mi  re*erte  tide  It  necettery  and  Identify  by  block  number) 


TTACHEO 


I  JAN  71  1473  EOlTlON  OF  I  NOV  AS  IS  OBSOLETE 


UNCLASS 

SECURITY  CLASSIFICATION  OF  THIS  PAGE  flWi.o  Dele  EnltrtlO 


8  4  n 5  13R 


THESIS  EXTRACT 


Title  j 

Inspection  and  Quality  Assurance 
in  Government  Contracts 

Author: 

Clarence  Richard  Pennington 

Major  USAF 

Date: 

1983 

Pages : 

253 

Degree : 

Masters  of  Laws  (L.L.M. )  in 

Government  Procurement  Law 

Institution: 

The  George  Washington  University 

Bibliography: 

Federal  Court  Decisions 

Court  of  Claims  Decisions 
Defense  Acquisition  Regulations 
NASA  Procurement  Regulations 
Federal  Procurement  Regulations 
Standard  Military  Specifications  on 
Sampling  and  Quality  Assurance 
Assorted  GSA  and  DOD  Inspection/Quality 
\  Assurance  Regulations  and  Handbooks 

7 

Summary:  The  paper  analyzes  the  regulatory  provisions 

and  substantive  rules  which  define  the  limits  on  and 
propriety  of  Government  inspection  and  quality 
assurance.  The  limits  on  the  location,  time,  and 
manner  of  Government  inspection  are  discussed.  Emphasis 
is  on  the  ability  of  the  Government  to  change  the 
inspection  location  and  liability  for  interference 
and  hindrance  caused  by  Government  inspection  practices. 
Chapter  II  evaluates  the  substantive  rules  which 
assess  propriety  of  inspection  and  tests  as  determinants 
of  contract  compliance.  The  analysis  covers  specified 
and  unspecified  inspections  and  tests.  The  relation¬ 
ship  between  inspections  and  contract  requirements  are 
discussed,  and  the  reasonableness  of  inspection  is 


y.v: 


.V, 


evaluated  in  the  context  of  varying  degrees  of 
inspection  subjectivity.  In  Chapter  III,  the 
interference  and  propriety  analysis  is  applied  to 
the  special  problems  of  sampling  and  verification 
inspections In  Chapter  IV,  the  allocation  of  the 
costs  and  responsibilities  of  inspection  is  discussed, 
with  emphasis  on  the  Government  duty  to  inspect  and 
cooperate  with  the  contractor.  There  is  substantial 
discussion  about  Government  liability  where  it 
apparently  knows  about  defective  performance. 

Finally,  the  paper  concludes  with  an  analysis  of 
contractor  quality  assurance  responsibilities, 
with  emphasis  on  contractor  responsibility  for 
inspection,  testing,  and  quality  system  implementation. 
The  paper  concludes  with  a  brief  discussion  of 
Government  remedies  for  contractor  quality  system 
failures.  The  Appendices  to  the  paper  include 
standard  inspection  clauses,  standard  quality  system 
specifications,  sampling  specifications,  and 
Navy  and  Army  construction  contract  quality 
programs . 
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INTRODUCTION 


The  purpose  of  this  paper  is  to  analyze  the  substantive 
rules  which’  relate  to  the  problems  of  inspection  and  quality 
assurance.  The  analysis  will  be  limited  to  inspection  in 
firm,  fixed  price  contracts.  Because  it  was  necessary  to  limit 
the  scope  of  this  paper,  and  because  of  the  nature  of  the 
contracts  generally  treated  in  the  decisions,  only  supply, 
construction,  and  service  contracts  will  be  considered. 

The  emphasis  of  the  analysis  will  be  on  the  substantive 
rules  themselves.  While  a  certain  amount  of  description  of 
the  inspection  processes  is  necessary  in  order  to  understand 
the  issues  and  the  cases,  there  are  simply  too  many  methods 
of  quality  assurance  used  by  the  agencies  to  enable  a  complete 
description.  Some  areas  will  recieve  more  discussion  than 
others,  though.  For  example,  sampling  inspection  has 
posed  quite  a  problem  in  the  past,  and  the  specification  that 
is  commonly  used,  KIL-STD-105D,  will  be  discussed.  Similarly, 
the  agency  policies  on  surveillance  and  verification  will  be 
described,  as  will  the  contractor  inspection  system  provisions 
which  are  commonly  used. 

There  have  had  to  be  other  limits  to  this  analysis.  It 
is  difficult  to  write  about  this  area  without  touching  almost 
all  of  the  substantive  areas.  For  example,  pre -award  surveys 
are  an  important  initial  step  in  assuring  the  quality  of  a 
product,  but  contractor  responsibility  will  not  be  covered. 
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Nor  will  this  paper  be  concerned  with  the  issues  involved  in 


first  article  testing,  although  some  of  those  cases  are  useful 


in  determining  the  propriety  of  Government  inspections. 

There  are  some  other  important  issues  which  involve 
inspection  but  are  beyond  the  scope  of  this  analysis.  One  of 


the  most  substantial  involves  the  question  of  what  can  be  done 
with  the  inspection  results  even  assuming  they  appropriately 
evaluate  the  work.  There  are  substantive  limits  on  the 
rejection  of  work  which  is  close  to  meeting  the  contract 
requirements.  In  construction  contracts,  this  is  known  as 
the  substantial  performance  doctrine.^"  In  supply  contracts, 
there  may  be  a  limit  on  the  right  to  default  terminate  where 
a  contractor  has  timely  delivered  goods  which  it  believes 


are  acceptable  but  which  are  defective  in  certain  minor 


.  .  .  2 

respects.  This  Radiation  Technology  doctrine  is  also  a 
limit  on  Government  rights  after  inspection,  but  it  will  not 


be  analyzed  here.  Nor  will  the  apparent  rule  which  has 

.  q 

similar  effect  in  service  contracts. 

One  final  qualification  which  should  be  made  relates  to 
the  inspector  authority  issue.  Where  a  contractor  is  arguing 
that  the  Government  has  changed  the  contract  through  the  acts 
of  an  inspector,  the  Government  invariably  makes  authority  an 
issue.  The  problem  will  be  discussed  only  peripherally  in 
Chapter  V. 

What  will  be  discussed  are  the  liabilities  arising  from 
the  inspection  process  itself.  When  the  Government  chooses 
to  conduct  the  inspection  in  a  certain  way,  and  the  contractor 


costs  increase  above  what  was  expected  when  a  bid  or  proposal 
was  prepared,  there  are  often  claims  against  the  Government 
for  having  constructively  changed  the  contract.  Chapter  I 
will  evaluate  the  rules  which  appear  to  limit  the  Government's 
broad  right  to  inspect  at  all  times  and  places.  The  Government 
designates  the  place  where  inspection  will  take  place,  and 
the  effect  of  those  designations  on  the  Government's  right 
to  inspect  at  other  places  will  be  evaluated.  Also,  -the 
standard  inspection  clauses  require  the  Government  inspect 
so  the  contractor  is  not  unduly  or  unnecessarily  d<  yed.  The 
rule  in  these  cases  has  been  defined  as  one  of  reas  ^oleness; 
Chapter  I  will  analyze  the  considerations  in  the  determination 
of  whether  the  contractor  was  unreasonably  delayed. 

In  Chapter  II,  the  focus  will  shift  to  the  ability  of 
the  Government  inspection  to  measure  the  contractor's  compliance 
with  the  contract.  Under  the  inspection  clause,  the  Government 
has  the  right  to  reject  defective  work,  and  the  inspection  is 
used  to  determine  whether  the  work  complies  with  the  contract. 

If  the  inspection  method  imposes  requirements  in  excess  of 
those  in  the  contract,  or  if  the  inspection  or  test  is 
otherwise  unreasonable,  the  rejection  may  be  invalid.  The 
rules  with  respect  to  the  validity  of  inspection  or  testing 
vary  depending  on  whether  there  are  specified  or  unspecified 
inspection  methods  in  the  contract,  and  on  the  degree  of 
subjectivity  involved. 

Chapter  III  will  evaluate  the  rules  relating  to  sampling 
inspection.  There  are  special  problems  whenever  the  Government 


rejects  work  based  on  an  examination  of  only  a  portion  of  it. 
MIL-STD-105D,  which  is  the  standard  sampling  specification 
commonly  used,  will  also  be  discussed. 

In  the  latter  half  of  Chapter  III,  Government  verification 
inspections  in  supply  contracts  will  be  discussed.  There  has 
been  some  recent  confusion  about  the  conditions  under  which 
the  Government  can  loosen'  and  tighten  its  inspection  practices 
when  it  has  chosen  not  to  conduct  full  acceptance  testing  and 
to  rely  on  contractor  quality  control  instead.  The  issues 
involved  are  an  extension  of  the  delay  issues  discussed  in 
Chapter  I,  but  the  existence  of  specific  agency  procedures 
and  policies  warrant  their  separate  discussion.  Chapter 
III  was  an  appropriate  place  for  the  analysis  because  there 
has  been  confusion  about  the  effect  of  sampling  specifications 
on  the  ability  of  the  Government  to  tighten  its  verification 
inspection  procedure. 

In  the  final  two  chapters,  the  focus  once  again  shifts. 
Chapter  IV  will  evaluate  the  allocation  of  the  costs  of 
Government  inspection  and  testing.  The  chapter  will  conclude 
with  an  examination  of  the  duties  that  the  Government  assumes 
during  quality  assurance ,  considering  the  commonly  repeated 
statement  that  Government  inspection  is  for  its  own  benefit 
and  does  not  relieve  the  contractor  of  obligations  under  the 
contract . 

Finally,  Chapter  V  will  evaluate  the  obligation  of  the 
contractor  to  conduct  testing.  The  chapter  will  also  analyse 
the  contractor's  inspection  system  obligation  under  the 


standard  inspection  clause,  as  well  as  under  the  supplemental 
quality  control  provisions  which  the  agencies  use  on  more 
complicated  supply  and  construction  contracts.  The  chapter 
will  end  with  a  discussion  of  the  remedies  which  the  Government 
has  when  the  contractor  inspection  systems  fail,  or  the 
contractor  does  not  perform  specific  quality  control 
responsibilities . 

As  can  be  seen  from  this  introduction,  the  emphasis  wj 11 
not  be  on  the  remedial  provisions  in  the  inspection  clauses. 

In  a  way,  this  analysis  stops  at  a  point  just  short  of 
rejection,  and  the  procedural  aspects  of  rejection  and 
termination  for  default  will  not  be  analyzed.  Consistent  with 
that  limitation  on  scope,  the  post-acceptance  rights  of  the 
Government  will  also  be  left  out  of  the  analysis.  To  put 
the  scope  of  this  paper  as  briefly  as  possible,  it  will 
be  concerned  with  the  propriety  of  inspection  and  testing 
and  the  allocation  of  the  responsibilities  of  inspection  and 
its  costs.  Of  course,  to  a  certain  extent  the  discussion 
has  to  be  done  in  the  context  of  liabilities  for  failure 
to  meet  the  duties  which  exist. 

The  current  inspection  clauses  which  are  used  in  fixed 
price  supply,  construction,  and  service  contracts  are 
reproduced  in  Appendix  A.  In  doing  research  in  this  area,  one 
has  the  luxury  of  consistency  in  the  contract  language  which 
has  been  used.  The  current  version  of  the  clause  used  in 
Department  of  Defense  supply  contracts  has  been  the  same  for 
twenty-five  years.  In  fact,  there  is  a  reported  case  which 
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reproduces  the  1949  version  of  the  supply  contract  inspection 

4 

clause;  it  is  almost  identical. 

The  language  in  construction  contracts  has  slowly 
evolved,  however.  The  contractor  inspection  system 
requirement,  used  in  some  Department  of  Defense  construction 
contracts,  was  added  in  1961.-^  In  1976,  there  was  a 
revision  of  the  clause  which  clarified  the  right  of  the 

Government  to  charge  the  costs  of  reinspection  made  necessary 

£ 

by  a  prior  rejection.  There  has  also  been  a  change  in  the 
language  relating  to  the  effect  of  inspection  of  materials 
before  delivery  to  the  site;  that  change  is  discussed  in 
Chapter  I.  Otherwise,  the  language  which  is  pertinent  to 
this  analysis  has  been  the  same . 

Considering  this  constancy  in  the  language,  one  final 
note  is  in  order  before  beginning  the  substantive  discussion. 
A  recurring  theme  throughout  the  decisions  is  the  need  to 
assess  the  objective  expectations  of  parties  to  these  kinds 
of  contracts.  Sometimes  it  seems  from  the  decisions  that 
terms  like  "reasonableness”  take  on  a  separate  life  of  their 
own,  and  they  appear  to  mask  an  intuitive  decision  by  the 
court  or  board  about  the  propriety  of  Government  inspection 
activity.  However,  most  of  the  rules  make  sense  if  the 
analysis  is  done  with  one  eye  on  what  the  parties  could 
reasonably  have  expected  when  they  entered  the  transaction. 
From  that  perspective,  what  is  reasonable  in  terms  of 
interference  with  the  contractor’s  performance  involves 
different  considerations  than  does  the  reasonableness  of 


an  inspection  or  test  in  relation  to  its  ability  to  measure 

the  contractor's  compliance  or  noncompliance  with  contract 

requirements.  An  attempt  has  been  made  throughout  this  paper 

to  return  to  that  fundamental  approach  where  possible. 

Apparently  neither  the  nature  of  the  issues  nor  their 

analysis  is  going  to  change  in  the  foreseeable  future.  The 

proposed  Federal  Acquisition  Regulation  inspection  clauses 

have  been  included  in  the  Appendix  B,  but  they  have  received 

little  attention  in  this  paper.  That  is  because  they  change 

very  little.  The  clauses  are  basically  an  adoption  of  the 

Department  of  Defense  contract  provisions  as  they  existed 

before  the  November  1982  revision  of  the  supply  inspection 

clause.  In  fact,  the  FAR  fixed  price,  supply  inspection  clause 

really  only  adds  a  requirement  that  the  contractor  furnish 

the  Government  advance  notice  when  it  tests  and  when  supplies 

are  ready  for  inspection.  That  may  have  an  impact  on  the 

7 

delay  issues  discussed  in  Chapter  I.  The  construction 

contract  Inspection  and  Acceptance  clause  combines  several 

DAR  clauses,  including  the  Contractor  Inspection  System  and 

8 

Government  Inspectors  clauses.  What  this  means  is  an 
expansion  of  uncertainty  about  the  meaning  and  effect  of 
the  standard  inspection  system  provision  to  other  federal 
agency  contracts;^  only  the  DAR  had  the  requirement  before. 

The  FAR  proposals  also  have  a  clause  which  is  very  similar  to 
to  DAR  Responsibility  for  Inspection  clause,10  and  the  scheme 
for  use  of  advanced  quality  control  requirements  is  the  same.11 
For  these  reasons,  the  issues  analyzed  in  this  paper  will  remain 
important . 
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See  H.L.C.  &  Associates  Constr.  Co.  v.  United  States,  176 
Ct.  Cl.  285,  367  F. 2d  586  (1966). 

2  177  Ct.  Cl.  227,  366  F . 2d  1003  (1966). 

^  See ,  e .g. ,  San  Antonio  Constr.  Co.,  ASBCA  8110,  1964  B.C.A. 

<fT  W79  TT934 )  . 
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Winder  Aircraft  Corp.  v.  United  States,  188  Ct.  Cl.  799,809, 
412  F. 2d  1270  (1969). 

^  ASPR  Revision  6,  15  November  1961. 

8  Defense  Procurement  Circular  76-5,  15  October  1976. 

7  See  pp  17-21. 

8  DAR  IF  7-602.10;  DAR  IT  7-602.43. 

^  See  p  l64ff. 

L0  Compare  FAR  52.246-1,  Contractor  Inspection  Responsibility, 
and  DAR  <[17-103 *24. 

L1  FAR  <n  46.202.  The  FAR  bases  the  choice  of  quality  system 
or  clause  on  the  complexity  or  criticality  of  the  item 
procured,  as  does  the  DAR.  The  FAR  accomodates,  however, 
all  of  the  different  agency  quality  programs.  See  the 
description  at  pp  172ff  of  the  different  quality  programs 
used  in  supply  contracts. 


8 


CHAPTER  I 


LIMITS  ON  THE  LOCATION,  TIME,  AND  MANNER 
OF  GOVERNMENT  INSPECTION 

All  of  the  inspection  clauses  give  the  Government  broad 

rights  to  inspect  supplies  and  services .  In  fixed  price  supply 

contracts,  the  Government  is  given  the  right  to  inspect  "all 

supplies  ...  to  the  extent  practicable  at  all  times  and 

places  including  the  period  of  manufacture ,  and  in  any  event 

prior  to  acceptance."^  The  right  of  inspection  in  construction 

contracts  is  similarly  broad  and  gives  the  Government  the  right 

to  inspect  and  test  "at  all  reasonable  times  and  at  all  places 

2 

prior  to  acceptance . " 

Yet  the  contracts  also  contain  language  which  limits  the 
right.  A  Government  obligation  to  not  delay  the  work  is  found 
in  that  part  of  the  clause  which  requires  the  Government  to 
inspect  "in  such  a  manner  as  not  to  unduly  delay  the  work" 
in  supply  contracts.  In  construction  contracts,  the  Government 
must  inspect  "in  such  a  manner  as  not  unnecessarily  to  delay 
the  work. 

Apart  from  this  contract  language  which  mentions  delay, 
the  right  of  inspection  is  also  circumscribed  by  the  implied 
obligation  not  to  interfere  with,  or  hinder,  performance 
of  the  contractor.  When  the  Government  engages  in  activity 
that  contravenes  a  contract  provision  limiting  inspection,  or 
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that  is  beyond  the  scope  of  permissible  inspection,  or  that 
is  an  unreasonable  method  of  conducting  inspection,  the  Gov¬ 
ernment  may  be  liable  for  increased  production  costs.  Further, 
the  contractor  will  be  excused  from  any  resulting  delay  in 
performance . 

The  first  problem  area  which  will  be  discussed  in  detail 
is  the  location  of  the  Government  inspection.  The  procurement 
regulations  generally  require  that  the  contract  designate  the 
places  of  inspection.-^  Generally,  the  inspection  either  is 
done  at  the  place  of  manufacture,  often  the  contractor's 
plant,  or  the  inspection  is  done  at  the  destination  or 
construction  site.  For  simplicity,  these  alternatives  will 
be  referred  to  as  the  source  and  destination  inspections. 

This  discussion  will  analyze  the  extent  to  which  these  contract 
provisions  limit  the  right  of  the  Government  to  inspect  at 
all  times  and  places. 

Changing  the  Geographical  Location  of 
Government  Inspection 

Contractor  claims  arise  in  two  contexts.  In  one,  the 
contractor  argues  that  the  Government  can  only  reject  supplies 
or  materials  based  upon  source  inspections  if  designated  in 
the  contract.  This  argument  is  used  to  avoid  the  effects  of 
rejection  when  it  is  based  on  inspection  at  the  destination. 

The  other  context  involves  a  claim  for  compensation.  The 
contractor  seeks  payment  for  increased  costs  caused  by  the 
change  of  the  inspection  location  from  the  source  to  the 
destination. 
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The  Right  to  Change  the  Inspection  Location 


In  1979.  the  Court  of  Claims  resolved  the  first  issue 
in  A.B.G.  Engineering  v.  United  States.^  The  court  held 


that  the  inspection  clause  in  supply  contracts  gives  the 
Government  the  right  to  base  a  rejection  on  an  inspection  done 
at  the  destination  even  though  the  contract  specifies  the 
source  as  the  place  of  inspection.  The  court  reasoned  that 
the  inspection  clause  gives  the  Government  the  right  to  inspect 
at  all  times  and  places  prior  to  acceptance,  and  that  accep¬ 
tance  does  not  occur  until  delivery  at  the  destination  under 
the  standard  clauses.  The  designation  of  the  contractor's 
plant  as  the  place  of  inspection  does  not  limit  that  right. 

A.B.G.  Engineering  did  not  make  any  great  departure  from 
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precedent,  at  least  as  far  as  supply  contracts  are  concerned. 

In  1965.  the  Armed  Services  Board  of  Contract  Appeals  had 

similarly  permitted  the  Government  to  reject  supplies  based 

on  an  inspection  at  destination,  although  source  inspection 
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was  specified  in  the  contract. ' 

A.B.G.  Engineering  did  not  resolve  the  confusion  about 


the  effect  of  Federal  Procurement  Regulation  provisions  which 
specifically  say  that  destination  inspections  should  examine 
only  for  damage  in  transit,  quantity,  and  possible  substi¬ 
tution  or  fraud  when  source  inspection  is  specified  in  the 
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contract.  Boards  have  reached  conflicting  conclusions  about 
whether  the  regulation  limits  the  Government's  right  to  inspect 

Q 

at  the  destination.  Some  agencies  have  amended  their 
regulations  so  that  they  now  expressly  allow  Government  inspection 


at  destination  although  source  inspection  is  specified.10 

Construction  contracts  have  had  a  different  analysis  of 

the  problem  because  of  unique  language  in  their  inspection 

clauses.  Previous  editions  of  the  clause  gave  the  Government 

the  right  to  inspect  at  "any  and  all  times  during  manufacture 

and/or  construction  and  any  and  all  places  where  such 

manufacture  and/or  construction  are  carried  on."11  The  clause 

also  stated  that  inspection  would  be  "made  at  the  place  of 

production,  manufacture,  or  shipment,  whenever  the  quantity 

justifies  it  .  .  .  and  such  inspection  and  written  or  other 

formal  acceptance,  unless  otherwise  stated  in  the  specifications, 

shall  be  final,  except  as  regards  latent  defects,  departures 

from  the  specific  requirements  of  the  contract,  damage  or 

loss  in  transit,  fraud,  or  such  gross  mistakes  as  amount  to 
12 

fraud."  The  Boards  have  historically  held  that  the  clause 
operates  to  attach  "finality"  of  acceptance  to  the  inspection 

at  the  source,  precluding  a  later  inspection  at  the  desti- 

.  .  13 

nation  or  site.  v 

That  clause  is  different  from  the  one  currently  used 

in  construction  contracts,  which  does  not  characterize  the 
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source  inspection  in  terms  of  "acceptance"  or  "finality." 

That  difference  in  language  has  been  cited  as  the  reason  for 
reaching  a  different  result  when  the  current  clause  is  used.1^ 

The  rule  now  appears  to  be  the  same  as  that  in  supply  contracts; 
designations  of  source  inspection  do  not  alone  preclude  the 
Government's  rejection  of  nonconforming  materials  after  an 
inspection  at  the  destination  or  site  of  construction. 


Compensation  for  the  Change 


The  conclusion  that  the  Government  has  the  right  to 
conduct  the  inspection  at  the  destination  does  not  mean  that 
the  Government  is  not  liable  for  any  increased  costs  incurred 
by  the  contractor  which  were  caused  by  the  change  in  inspection 
location. 

In  Merritt-Chapman  &  Scott  Corp.  v.  United  States, ^  the 
Court  of  Claims  considered  a  claim  by  the  contractor  that  it 
was  entitled  to  the  costs  of  correction  when  the  Government 
inspected  at  the  site  and  ordered  correction  there.  The 
court,  while  considering  the  claim  for  compensation,  wrote: 

In  sum,  it  is  concluded  that  the  contract 
read  as  a  whole  establishes  that  final  acceptance 
of  the  gates  was  to  be  at  the  job  site  and  not  at 
the  fabrication  plant.  Moreover,  the  record 
before  the  Board  overwhelmingly  supports  the 
Board's  finding  that  the  corrective  work  required 
to  be  performed  was  necessary  to  correct  defi¬ 
ciencies  in  fabrication  .  .  .  Indeed,  plaintiff 
[contractor]  could  not  cite  one  instance  where 
the  corrective7work  went  beyond  specification 
requirements .  ' 

The  court  held  that  the  costs  of  correcting  defective  work 
must  be  paid  by  the  contractor.  That  result  seems  consistent 
with  the  conclusion  that  the  Government  has  the  right  to 
inspect  at  destination  even  where  source  inspection  is 
specified.  Yet  other  cases  have  charged  the  Government  with 
some  costs  caused  by  these  changes. 

In  Merritt-Chapman  the  Government  had  been  performing 

1£ 

source  inspections  as  agreed  upon  between  the  parties ,  although 
some  defects  had  apparently  passed  the  first  inspections  undetected 
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It  appears  that  the  contractor  must  bear  the  costs  of  correction 
after  rejection  so  long  as  the  Government  is  not  ignoring 
its  promise  to  inspect  at  the  source. 

A  1978  Armed  Services  Board  of  Contract  Appeals  decision, 

.  19 

Boemg-Vertol  Co.  ,  suggested  this  rule.  During  performance 
of  a  supply  contract  for  the  production  of  helicopters,  the 
Government  began  noting  problems  with  the  quality  of  the  product 
and  elected  to  move  its  final  inspection.  The  contract  included 
the  standard  supply  inspection  clause  and  stated  that  the  Gov¬ 
ernment  inspection  would  be  performed  during  manufacture; 
final  inspection  was  to  be  done  at  the  contractor's  plant. 

The  Board  noted  the  standard  contract  provision  which  requires 
the  contractor  to  provide  reasonable  facilities  and  assistance 
to  Government  inspectors,  but  it  concluded  that  the  contractor 
was  entitled  to  reimbursement  for  the  extra  production  costs 
caused  by  the  change.  Those  costs  included  increased  hours 
expended  by  the  contractor's  quality  assurance  personnel  and 
personnel  reassignment  costs. 

The  Board  reasoned  that  the  contractor  had  "established 
that  the  working  relationship  between  the  parties  had  extended 
for  some  time  and  that  the  contract  price  was  predicated  on 
prior  experience"  and  that  "the  appellant  ^contractor]  was 
entitled  to  rely  upon  the  past  practice  that  had  been  followed 
by  the  parties.  When  the  Government  elected  to  change  its 
inspection  practices,  this  became  a  change  pursuant  to  the 
contract's  changes  provisions  and  the  appellant  is  entitled 
to  be  compensated  for  any  additional  costs  it  reasonably 
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incurred  as  a  result  of  that  change.  "^u 

It  appears  that  the  key  to  the  decision  is  the  nature  of 
the  Government  change.  The  entire  inspection  practice  was 
changed.  No  more  source  inspection  at  all  was  conducted. 

That  distinction  from  the  Merritt -Chapman  situation  seems  sup¬ 
ported  later  in  the  decision.  In  the  portion  of  the  decision 
dealing  with  quantum  of  entitlement,  the  Board  did  not  allow 
recovery  of  costs  for  "performing  more  thorough  inspections 
by  the  appellant's  [contractor's]  own  inspectors  and  the 
correction  of  additional  defects  which  were  being  located 
by  both  appellant  and  Government  inspection  personnel." 

Those  costs  were  characterized  as  "attributable  to  the  effort 
necessary  to  produce  quality  aircraft  which  the  Government 
was  entitled  to  receive  under  the  terms  of  its  contract  .  .  . 

They  are  not  costs  reasonably  attributed  to  the  Government's 
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change  in  inspection  practices."  On  the  other  hand,  the  cost 
arising  from  the  need  to  allocate  additional  personnel  to  the 
quality  assurance  effort  was  allowed. 

There  has  not  been  yet  any  clear  case  which  defines  which 
costs  the  contractor  must  bear  when  the  Government  changes 
the  location  of  inspection.  It  appears  that,  while  the  Gov¬ 
ernment  has  the  right  to  base  rejections  on  the  later  inspection, 
it  must  bear  the  increased  costs  of  production  unless  the  source 
inspections  have  been  conducted  as  contemplated  by  the  parties. 

In  that  case,  the  contractor  probably  must  pay  the  costs 
associated  with  rejections  based  on  inspections  at  the 
destination  or  site.  In  any  event,  the  contractor  remains 


responsible  for  the  quality  of  the  end  product,  whether 
inspections  occur  at  the  source  or  at  the  destination.  The 
contractor  always  must  bear  the  costs  associated  with  correct¬ 
ing  rejected  goods,  except  that  the  Government  apparently  must 
bear  the  marginal  cost  increases  caused  by  a  total  change 
of  its  inspection  from  one  conducted  at  the  source,  as  agreed 
between  the  parties. 


Delayed  Government  Inspection  and 
Inspector  Unavailability 


Although  the  inspection  clauses  use  different  words  to 

express  the  limits  on  the  right  of  the  Government  to  delay 
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the  contractor  when  it  inspects,  the  duty  of  diligence  has 
not  been  defined  differently  by  the  cases.  They  appear  to 
evaluate  the  delay  based  on  its  reasonableness.  This  seems 
to  be  done  by  assessing  the  reasonable  expectations  of  parties 
when  they  enter  similar  contracts.  When  parties  contract,  of 
course,  they  probably  have  no  idea  of  how  long  it  should  take 
the  Government  to  conduct  its  inspections,  but  expectations 
are  likely  more  in  terms  of  how  much  hindrance  the  contractor 


can  expect  from  Government  inspection.  It  would  also  seem 

that  these  expectations  would  be  tied  to  the  utility  of  the 

Government  activity.  The  cases  seem  to  support  this  analysis. 
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For  example,  in  Russell  R.  Gannon  Co.  v.  United  States,  J 
the  Government  had  directed  the  contractor  to  not  begin 
tests  until  a  Government  inspector  was  available  to  witness 
the  beginning  and  end  of  required  tests.  There  were  numerous 
occasions  when  no  Government  inspector  was  available  at  the 


beginning  of  the  test  period,  and  other  times  when  the  test 
had  to  be  continued  longer  than  necessary  because  there  was 
no  available  inspector  to  witness  its  end.  The  contractor 
had  been  promised  that  an  inspector  would  be  furnished  on  an 
’on-call"  basis.  It  was  clear  from  the  findings  that  the 
contractor  was  on  a  tight  production  schedule  and  that  inspec¬ 
tor  unavailability  was  at  least  partially  responsible  for  the 
contractor's  failure  to  produce  and  ship  supplies  on  twelve 
workdays,  out  of  a  total  performance  period  of  about  six 
months.  The  court  found  the  delay  unreasonable. 

Considerations  in  the  Analysis  of 
Reasonableness  of  Delay 

Gannon  Co.  suggests  a  requirement  for  more  diligence 

when  contractor  progress  is  directly  tied  to  the  availability 

of  an  inspector.  In  these  circumstances  there  is  probably 

much  more  opportunity  for  substantial  cost  impact  when  the 

Government  is  not  diligent  in  inspecting.  In  fact,  the 

Armed  Services  Board  of  Contract  Appeals  has  concluded  that 

an  inspector  in  such  situations  must  respond  in  a  'reasonably 

prompt  and  cooperative  manner  ’  when  the  Government  insists  that 
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contractors  wait  for  inspectors  to  be  present.  In  circum¬ 
stances  where  contractor  progress  is  linked  to  Government 
approval  of  stages  of  performance,  the  Court  of  Claims  has 

stated  that  the  Government  must  do  "whatever  is  necessary  to 
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enable  him  to  perform." 

Where  the  contractor  asserts  that  delayed  inspection  during 


performance  caused  increased  costs,  it  must  establish  that 

the  linkage  of  contractor  progress  to  Government  inspection 

was  pursuant  to  the  contract.  If,  instead,  the  Government 

is  merely  accommodating  the  contractor,  who  is  voluntarily 

waiting  for  inspector  approvals  before  beginning  other  parts 

of  the  work,  there  appears  to  be  no  Government  liability  for 

?  & 

these  kinds  of  delay. 

Even  when  the  Government  is  under  a  duty  to  conduct 
these  inspections  diligently,  and  the  contract  requires  the 
contractor  to  await  approval  before  beginning  other  stages  of 
work,  there  appears  to  be  a  contractor  duty  to  mitigate  delay 

by  shifting  effort  to  other  parts  of  the  work  where 
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possible. 

The  determination  of  the  reasonableness  of  inspection 

P  ft 

delay  must  be  done  on  a  case-by-case  basis.  The  length 
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of  the  delay  itself  has  been  called  "meaningless,  '  7  although 

there  are  delays  which  are  intuitively  so  long,  such  as  six 

months  without  explanation,  that  they  receive  little  judicial 
30 

analysis.  A  comparison  of  the  length  of  delay  and  the 

total  time  for  performance  is  apparently  also  relevant  to  the 
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determination  of  reasonableness. 

The  decisions  do  appear  to  allow  delays  of  a  "day  or  two" 
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without  Government  liability  for  them,  and  delays  over 

weekends  or  federal  holidays  have  been  held  reasonable  where 

there  was  no  evidence  of  a  contrary  intent  of  the  parties 
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when  they  entered  the  contract. As  has  been  discussed,  however 
the  known  impact  of  inspection  delay  on  the  contractor's  costs 


is  important.^  One  decision  found  one  day's  delay  the  maximum 
reasonable  where  the  Government  had  contractually  assumed  the 
responsibility  for  testing  during  construction.-^ 

The  decisions  treat  other  delays  as  reasonable,  apparently 
because  they  are  to  be  expected  by  the  parties.  The  illness 
of  an  inspector  has  caused  delays  which  were  held  reasonable , 
as  has  Government  testing  delay  caused  by  the  occasional 
breakdown  of  testing  equipment.  ' 

Another  consideration  which  supports  this  approach  is 
the  extent  to  which  inspector  behavior  is  questionable. 

Evidence  of  dilatory  behavior,  such  as  long  lunch  breaks, 
unexplained  failures  to  meet  appointments,  or  unusually  short 
work  hours,  tends  to  demonstrate  unreasonableness  of  the 
resulting  delay. However,  there  is  no  requirement  for  per¬ 
fection  in  inspector  conduct,  and  occasional  tardiness  does 

not  automatically  make  delay  unreasonable.  There  appears  to 
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be  sensitivity  to  inspector  schedules  and  workloads. 

So  the  unreasonableness  of  the  act  which  causes  delay  is 

41 

a  factor  to  be  considered  in  determining  its  reasonableness. 

It  seems  probable  that  the  parties  expect  that  Government 
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inspectors  will  not  always  respond  instantaneously.  But 
while  the  usual  approach  in  decisions  involves  an  estimation 
of  just  how  much  delay  would  be  reasonable  under  the  circum¬ 
stances,  with  the  Government  not  being  held  accountable  for  that 
43 

portion,  J  if  the  reason  for  the  delay  is  itself  unreasonable, 
it  is  probable  that  the  entire  period  of  delay  will  be  held 
unreasonable,  even  when  a  Suspension  of  Work  clause  is  included 
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m  the  contract. 

Where  the  Government  is  unquestionably  engaging  in 

productive  activity,  such  as  testing,  there  appears  to  be 

more  tolerance  for  some  delay.  One  Board  even  characterized 

a  permissible  inspection  practice  as  "reasonable,  if  leisurely, 
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action. "  One  of  the  situations  which  may  lead  to  more 

careful,  deliberate  inspection  is  discovery  that  the  work 

may  not  meet  contract  requirements.  Delay  which  is  a  result 
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of  such  a  discovery  is  more  likely  to  be  held  reasonable. 

The  grounds  for  suspicion  must  be  ones  which  are  contract 

requirements.  For  example,  delays  where  work  does  not  look 

right  would  not  be  reasonable  where  cosmetic  appearance  was 
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not  a  contract  requirement.  ' 

On  the  other  hand,  a  United  States  District  Court  has 
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sanctioned  a  six  month  delay  in  testing  before  acceptance. 

The  contractor  was  required  to  manufacture  and  supply  water 

purification  tablets.  When  they  were  delivered,  they  had 

spots  in  them  which  caused  the  Government  to  inspect  and  test 

more  closely  for  impurities.  The  court  noted  the  proposed  use 

of  the  item  and  the  potential  safety  implications  and  concluded 

that  the  suspicion  justified  the  "careful  steps  that  it  took 

to  be  sure  that  the  tablets  were  in  strict  conformance  with 
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the  specifications  .  .  7  The  language  seems  to  sanction 

the  use  of  visual  suspicions  where  appearance  was  not  a 
contract  requirement.  However,  the  spots  on  the  tablets  were 
unusual,  and  the  court  considered  those  spots  as  a  reasonable 
indication  of  a  problem  with  purity,  which  was  a  contract 
requirement . 


When  the  contractor  complains  about  the  length  of  time 
the  Government  took  to  inspect  or  test,  the  contractor  must 
demonstrate  that  the  inspection  was  inefficient,  needlessly 
slow,  or  the  result  of  an  absence  of  "effective  liaison" 
between  the  inspector  and  supervisors  or  other  Government 
personnel.^  When  a  laboratory  is  involved,  its  workload 
is  a  proper  consideration.-^  Where  a  particular  inspector’s 
inexperience  with  similar  work  prolongs  the  inspection,  a 
contractor  will  be  entitled  to  compensation  for  the  resulting 
delays . 

One  final  consideration  that  is  particularly  important 

is  the  presence  or  absence  of  contractor  complaints 
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contemporaneous  with  the  delay, 


Considering  the  fact 


that  reasonableness  of  delay  is  evaluated  using  party 

expectations  when  the  contract  was  entered,  it  makes  sense 

that  one  would  expect  a  contractor  to  object  when  a  delay 
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exceeded  those  expectations. 


The  Time  From  Which  the  Government  Is 
Accountable  For  Delay 


The  contract  clauses  do  not  specify  the  time  from  which 
the  Government  must  exercise  reasonable  diligence.  Of  course, 
where  the  Government  is  obligated  to  approve  parts  of  the 
work  during  performance,  the  analysis  will  change  depending 
upon  the  particular  contract  clause  involved.  What  this  section 
will  consider  is  the  obligation  to  conduct  inspection  prior 
to  acceptance  or  rejection  generally. 


There  has  not  been  much  discussion  of  the  issue  in 


supply  contracts,  probably  because  the  time  when  supplies 
are  ready  for  inspection  is  more  easily  identified  by  the  act 
of  delivery  or  tender.  But  in  construction  contracts,  the 
assessment  of  liquidated  damages  against  contractors  for  late 
performance  has  led  to  arguments  by  them  that  the  Government 
did  not  inspect  the  job  within  a  reasonable  time.  The  rule 
is  that  inspection  must  be  done  after  the  work  is  substantially 
complete. ^  Perfection  is  not  required, ^  and  the  work  is 

ready  for  inspection  when  the  facility  is  capable  of  adequately 
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serving  its  intended  purpose.  ' 

Where  the  contract  requires  that  notice  be  given  to  the 
Government  when  the  work  is  ready  for  inspection,  the  Govern¬ 
ment  will  not  be  charged  with  delay  if  the  contractor  fails 
to  provide  the  noticed  unless  the  Government  can  be  charged 
with  knowledge  that  the  work  is  completed,  as  may  be  the  case 

CQ 

when  the  Government  has  possession  of  the  work.  7 

Where  there  is  a  requirement  in  the  contract  that  the 
contractor  maintain  an  acceptable  inspection  system  which 
incorporates  specified  tests,  the  work  is  not  complete  until 
the  tests  and  inspections  have  been  completed  by  the  contractor. 
Although  the  standard  inspection  system  requirement  alone^  does 
not  does  not  establish  a  characteristic  which  is  independent 
of  the  technical  requirements  of  the  products  themselves,^1'*' 
where  the  number  of  defects  discovered  during  the  initial  stages 
of  inspection  demonstrate  a  substantial  failure  of  the  ''system," 
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apparently  the  Government  can  refuse  further  inspection. 


Contractor  Remedies  and  Burdens 
Of  Proof 

The  contractor  can  recover  the  costs  caused  by  Government 
inspection  delay  as  a  constructive  change^  or  as  a  constructive 
suspension  of  work  where  the  Suspension  of  Work  clause  is 
included  in  the  contract.  The  period  of  delay  is  not 
charged  to  the  contractor's  period  of  performance,  and 
liquidated  damages  based  on  a  period  of  unreasonable  Govern¬ 
ment  inspection  delay  will  be  remitted. ^ 

The  contractor  has  the  burden  of  proving  the  amount  of 
its  own  delay  in  performance  to  be  attributed  to  the  Gov¬ 
ernment  delay,  where  it  is  seeking  to  have  performance  delay 
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excused.  The  contractor  must  prove  the  amount  by  which 

the  unreasonable  Government  delay  caused  its  performance  costs 

6  7 

to  increase  when  the  contractor  is  seeking  compensation.  ' 

Where  the  contractor  is  attempting  to  have  its  total  failure 
of  performance  excused,  there  is  a  more  difficult  burden  of 
proving  that  the  Government  inspection  delay  impeded  contractor 
performance  to  the  point  of  excusability ,  which  has  been  defined 
as  the  point  when  the  Government  made  continued  performance 
"impossible . 

When  the  contractor  is  appealing  the  assessment  of 

liquidated  damages,  the  burden  of  proof  is  different.  The 

Government  must  show  that  the  inspection  was  arranged  and 

carried  out  as  soon  as  reasonably  possible  after  receiving 
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notice  that  the  work  was  completed. 
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Hindering  and  Interfering  With 
Contractor  Performance 

The  last  part  of  this  chapter  will  cover  other  instances 
in  which  Government  activity  can  delay  the  contractor  and 
otherwise  increase  its  costs  of  performance.  While  in  the 
last  section,  the  focus  was  on  finite  periods  of  Government 
delay  in  its  own  inspection,  this  discussion  will  evaluate 
Government  liability  for  its  use  of  unreasonable  methods 
of  inspection. 

The  interference  cases  which  are  most  clear,  but  of 

least  interest  to  this  analysis,  are  those  cases  where 

quality  assurance  personnel  engage  in  excessive  supervision 

of  contractor  employees  by  exercising  "complete  dominion  and 
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control  over  the  contractor."'  This  interference  issue  has 

arisen  primarily  in  construction  contracts;  it  constitutes 

a  breach  of  the  implied  obligation  not  to  hinder  the  contractor 
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in  the  discharge  of  its  obligations.  Even  though  there  are 

contract  provisions  which  give  the  inspector  some  supervision 
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or  technical  direction  authority  over  work,'  "complete 

dominion  and  control  over  the  contractor"  is  beyond  the  intent 

7'} 

of  that  provision.  '  Even  where  the  inspector  is  ordering 

the  contractor  to  comply  with  his  interpretation  of  the 

contract,  there  may  be  interference  unless  the  inspector  is 
74 

correct. 

The  touchstone  of  the  analysis  of  interference  and 

7^ 

hindrance  claims  is  reasonableness.  Most  inspections  and 


tests  interfere  with  contractor  performance  to  some  extent, 
but  the  scope  of  the  inspection  right  operates  to  require  the 
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contractor  to  bear  some  of  the  cost.^ 

As  always,  the  parties'  expectations  when  they  entered 

the  contract  are  controlling.  So  specific  contract  provisions 

may  limit  the  time  and  manner  in  which  the  Government  may 

inspect,  and  contractors  may  recover  costs  incurred  when  the 

Government  chooses  to  ignore  those  requirements.”^  Well- 

known  and  well-established  trade  practices  can  also  limit 

the  scope  of  the  Government  right  to  inspect. 

The  normal  remedies  available  to  the  contractor  are 

compensation  for  increased  production  costs  and  excusal  of 

delays  attributable  to  the  Government  hindrance, ^  but  it 

is  possible  for  interference  and  hindrance  to  rise  to  such 

a  level  as  to  make  performance  impossible ,  excusing  further 
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contractor  performance.  The  contractor  bears  the  burden 
of  showing  that  the  Government  inspection  impermissibly 

interfered  with  performance  and  the  effect  and  extent  of 

81 

any  Government-caused  delays  on  performance. 

The  Use  of  Incremental  Inspections 
In  Construction  Contracts 

The  Inspection  and  Acceptance  clause  used  in  construction 

contracts  allows  the  Government  to  inspect  at  all  reasonable 
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times  and  at  all  places  prior  to  acceptance.  Inspection 
of  construction  projects  by  phases  or  parts  of  the  work  is 
a  recognized  way  of  conducting  construction  projects.^ 

Where  the  contract  does  not  require  the  Government  to 
make  incremental  inspections  at  specific  stages  of  production, 
the  contractor  has  no  right  to  insist  that  the  Government 
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change  to  incremental  inspection  to  accommodate  the  contractor. 
Even  on  a  construction  contract  where  weather  might  degrade 
otherwise  acceptable,  completed  parts  of  performance,  the 
Government  has  no  obligation  to  do  incremental  inspections 
and  acceptances . 

On  the  other  hand,  even  where  not  specified,  the  Govern¬ 
ment  can  choose  to  inspect  during  production  or  construction. 

It  is  constrained  by  the  general  obligation  not  to  "unnecessarily 
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delay  the  work.  The  rule  appears  to  be  that  the  Government 
has  only  a  very  limited  right  under  these  standard  provisions 
to  condition  contractor  progress  on  Government  inspection 
activity. 

On 

For  example ,  in  Edward  E.  Stafford  v.  United  States ,  ' 
the  Court  of  Claims  held  that  the  requirement  that  an  inspector 
supervise  the  planting  of  each  of  ten  thousand  trees  and  shrubs 
was  unreasonable .  That  procedure  was  not  required  by  the 
contract,  and  the  court  considered  the  short  time  for  per¬ 
formance,  the  intensity  of  the  effort,  and  the  availability 
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of  only  one  inspector  to  do  the  supervising.  The  rationale 
of  the  court  seems  very  similar  to  the  impact  analysis  done 
when  finite  periods  of  Government  delays  are  evaluated  for 
reasonableness . 

Similarly,  a  1964  Court  of  Claims  decision,  Dale 
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Construction  Co.  v.  United  States,  held  the  Government 
accountable  for  all  delays  caused  by  an  incremental  inspection 
and  approval  procedure  implemented  for  no  other  reason  than 
as  a  cautionary  measure.  The  contract  was  for  installation  of 


a  water  mam,  The  contract  required  sterilization  of  a  section 
of  pipe  before  acceptance  of  that  section.  The  Army  engineers, 
exercising  an  'abundance  of  caution,"  required  an  independent 
bacteriological  test  of  samples  drawn  from  the  pipe  and  did 
not  allow  the  contractor  to  work  on  succeeding  sections  until 
the  test  result  was  returned.  No  contamination  was  discovered. 
The  court  found  that  about  twenty  days  of  delay  were  caused 
by  the  procedure  and  held  the  Government  responsible  for  the 
entire  period. 

On  the  other  hand,  Forsberg  &  Gregory,  Inc,  involved 

a  limited  incremental  inspection  and  approval  procedure  that 

Q1 

was  held  to  be  reasonable.  In  that  housing  construction 

contract,  the  contractor  was  complaining  about  the  hindrance 

caused  by  an  inspector's  practice  of  subdividing  of  framing 

into  distinct  parts.  The  inspector  would  inspect  a  phase 

and  require  correction  of  defective  work  before  allowing  the 
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contractor  to  proceed.  The  Board  considered  the  Government's 
right  to  inspect  in  conjunction  with  the  contractor  obligation 
to  replace  defective  work  and  concluded  that  this  method  of 
inspection  was  reasonable.  The  Board  did  not  specifically 
comment  on  the  fact  that  the  contractor's  scheduling  of  its 
work  sequence  was  being  interrupted  by  the  requirement  that  it 
make  corrections  before  continuing  other  work.  However,  the 
implication  was  that  the  practice  was  approved. 

Forsberg  &  Gregory  probably  is  distinguishable  from 
Dale  Construction  Co..  First  there  was  no  suggestion  in 
Forsberg  &  Gregory  that  having  to  correct  defects  immediately 


was  causing  any  real  problem  to  the  contractor,  whose  real 
complaint  appeared  to  be  the  entire  incremental  inspection 
procedure,  not  just  the  immediate  correction  of  defects. 

In  Dale  Construction  Co. ,  on  the  other  hand,  the  effects  of 
the  hindrance  were  more  clear  and  the  contractor  was  clearly 
challenging,  not  the  inspection,  but  the  delays  in  waiting 
for  test  approvals  that  were  neither  required  nor  authorized 
by  the  contract. 

That  is  the  other  major  distinction.  In  Forsberg  & 
Gregory  the  delays  were  a  result  of  a  specific  Government 
right  in  the  contract  to  inspect  and  require  correction. 

What  interference  there  was  only  arose  after  defective  work 
was  discovered.  That  seems  more  reasonable  than  the  routine 
test  approval  practice  in  Dale  Construction  Co.  where  delays 
were  experienced  although  there  were  no  problems  with  the 
contractor's  performance. 

A  synthesis  of  the  results  apparently  allows  the  Gov¬ 
ernment  to  inspect  during  construction  if  it  wishes,  but 
it  may  not  require  the  contractor  to  routinely  wait  for  its 
test  results  before  allowing  performance  to  continue.  However 
where  an  inspection  discloses  a  defect,  the  Government  can 
require  its  correction  before  other  work  commences.  The 
contract  must  make  special  provision  for  the  Government  to 
condition  contractor  performance  progress  on  Government 
inspection  activity  otherwise. 
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'Tightening  '  Supply  Contract 
Surveillance  Inspection 

In  Chapter  III  of  this  paper,  the  contract  provisions 

relating  to  sampling  and  verification  inspections  will  be 

discussed.  Generally,  the  procurement  regulations  allow 

for  more  reliance  on  contractor  quality  control,  with  reduced 

Government  inspection  of  end  products,  where  the  nature  of 

supplies  allow  and  the  contractor  has  a  good  record  for 

meeting  quality  requirements. J  At  the  other  extreme,  there 

may  be  such  a  critical  need  for  in-process  control  of 

intermediate  characteristics  of  supplies  that  the  Government 

makes  an  intensive  effort  to  verify  contract  compliance 

qZj, 

during  production.  In  either  case,  the  Government  may 
become  dissatisfied  with  contractor  performance  and  choose 
to  change  the  frequency  or  time  when  it  conducts  the  inspections 
so  product  conformance  can  be  more  adequately  assured.  Those 
kinds  of  changes  often  lead  to  increases  in  production  costs 
in  continuous  production  items  because  production  lines  get 
delayed. 

The  effect  of  contract  provisions  on  these  rights  of  the 
parties  will  be  discussed  later.  This  subsection  will  evaluate 
liability  of  the  Government  for  hindrance  where  there  is  no 
contract  provision  speaking  directly  to  the  issue.  Such  a 
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case  arose  in  Allied  Paint  Manufacturing  v.  United  States.  ^ 

In  that  case,  the  agency  responsible  for  Government  quality 
assurance  changed  from  the  Department  of  Defense  to  the  General 
Services  Administration.  The  contract  was  for  supply  of  paint, 
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The  prior  inspection  practice  had  required  the  contractor  to 
conduct  testing  of  paint  samples  during  production,  and  tne 
Government  inspectors  would  base  their  inspection  on  surveil¬ 
lance  of  that  process ,  with  some  verification  inspection  done 
by  the  Government.  The  new  agency  instituted  a  'general 
tightening”  of  inspection  procedures ,  which  was  not  provoked 
by  any  specific  problems  with  the  quality  of  the  contractor's 
paint.  The  new  procedures  included  lot-by-lot  testing  by 
the  Government,  with  no  shipping  authorization  until  test 
results  were  reviewed  and  found  satisfactory.  The  court 

characterized  this  as  a  'switchover  to  complete  acceptance 
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testing,  compared  to  the  previous  moving  lot  inspection 
which  relied  on  contractor  quality  control  records.  The 
changed  procedure  caused  saturation  of  the  contractor  s  ware¬ 
house;  accumulation  times  before  shipment  rose  from  two  days 
to  about  four  months.  The  inventory  pile-up  curtailed  manu¬ 
facturing  capacity. 

The  court  found  no  agreement  which  precluded  the  Govern¬ 
ment  from  changing  to  a  complete  acceptance  testing  procedure 

of  its  own,  noting  that  ’[s]uch  a  result  would  require  a 
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quality  assurance  agreement  between  the  parties  .  .  . 

The  court  held  that  the  contract  did  not  prohibit  the  change 

of  testing  procedure,  and  the  termination  for  default  was 

upheld. 

It  appears  from  Allied  Paint  that,  absent  a  contractual 
agreement  between  the  parties ,  the  Government  may  always  use 
complete  acceptance  testing,  even  though  it  has  chosen  a  relaxed 
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inspection  practice  initially.  While  the  facts  in  Allied 

Paint  made  the  result  seem  harsh,  it  makes  sense  that  a 

contractor  should  expect  the  Government  to  use  its  broad 

inspection  right  except  as  specifically  circumscribed  by 

the  agreement.  Of  course,  the  Government  always  remains 
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liable  if  it  unreasonably  delays  the  contractor7  through 
dilatory  behavior,  needless  or  unreasonably  duplicative 
inspection,  and  the  like.  Finite  Government  delays  have 
been  discussed.  To  the  remaining  kinds  of  unreasonable 
inspection  activity  the  discussion  now  turns. 

Hindering  by  Using  Unreasonable 
Inspection  Practices 

If  the  Government  hinders  the  contractor  through  the 
use  of  unreasonable  inspections  and  tests,  the  resulting 
delay  is  excused,  and  the  contractor  is  entitled  to  an 
equitable  adjustment  if  it  incurs  increased  costs. ^ 

Inspector  Misconduct  and  Failures  to  Cooperate 

As  early  as  1926,  the  Court  of  Claims  found  Government 

liability  where  an  inspector  had  harrassed  the  contractor, 

was  prone  to  quarrel,  had  constantly  used  abusive  language 

towards  the  contractor,  and  had  generally  demonstrated  conduct 

"not  due  to  the  exercise  of  the  spirit  and  discretion  which 

were  contemplated  in  discharge  of  his  duties.  ,'*'00  Where 

a  contractor  can  prove  that  an  inspector  was  arbitrary  and 

capricious  in  the  performance  of  his  duties,  the  inspection 

is  unreasonable.^^'*'  Evidence  of  bad  faith  of  the  inspector 
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toward  the  contractor  is  relevant,  "but  such  allegations 


carry  a  heavy  burden  of  proof.  There  is  a  presumption  that 
public  officials  act  conscientiously  in  discharge  of  their 
duties . 

The  emerging  duty  of  cooperation  has  also  been  a  source 

of  findings  of  hindrance  where  it  was  breached.  In  Larco- 

Industrial  Painting  Corp.~*~0^  the  construction  contract  called 

for  painting  of  buildings.  During  the  walk-through  inspection 

only  minor  deficiencies  were  noted;  among  them  was  a  loose 

screw  (of  four)  that  held  a  security  grille  in  place  and 

paint  which  had  adhered  to  a  door  frame  because  the  door  had 

been  closed  before  the  paint  was  dry.  Upon  learning  of  the 

defects,  the  contractor  immediately  corrected  them.  The 

problem  was  that  the  inspectors  had  refused  to  designate  the 

minor  deficiencies,  even  after  the  contractor  requested  them 

to.  The  Board  held  the  practice  unreasonable,  stating: 

The  conduct  of  respondent's  inspectors  in 
refusing,  upon  request,  to  designate  minor 
deficiencies  of  which  only  they  were  aware 
was  unreasonable.  It  was  a  hindrance  to 
appellant,  because  the  deficiencies  were  so 
minor  that  appellant's  painters  could  not 
reasonably  have  been  expected  to  cure  the 
deficiencies  unless  respondent's  inspectors 
identified  them.l°-5 


Unreasonable  Amounts  of  Inspection 

Even  where  there  is  no  question  about  the  inspector's 

conduct,  or  his  good  faith,  decisions  have  also  considered 

the  amount  of  inspection  activity.  The  Government  does  not 

have  unlimited  authority  or  discretion  to  conduct  product 

inspection  without  regard  to  the  impact  its  inspection 
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practices  may  have  upon  the  contractor's 


production . 


Government  liability  for  costs  incurred  by  the  contractor 

has  been  found  under  the  Changes  clause  of  a  supply  contract 

where  Government  quality  assurance  personnel  made  about 

five  hundred  visits  to  a  contractor's  plant  within  six  months 
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after  the  contractor  began  having  production  problems.  ' 

The  usefulness  of  the  inspection  activity  also  appears 
important  to  the  determination  of  reasonableness.  In  Lumen ,  Inc . , 
the  costs  caused  by  a  substantial  increase  in  paperwork  require- 
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ments  during  contract  performance  were  held  compensable. 

The  contractor  had  been  experiencing  production  problems  on 

a  supply  contract  for  the  manufacture  of  movie  projectors. 

Ten  or  eleven  different  inspectors  were  assigned  to  the 

contract  ,  and  a  requirement  for  additional  forms  and  reports 

was  initiated  by  Government  inspectors.  There  were  an  estimated 

five  or  six  thousand  reports  required.  The  contractor  computed 

that  about  500,000  signatures  of  contractor  quality  control 

personnel  were  required  during  performance.  The  Board  noted 

that  Government  inspector  initials  or  stamps  appeared  on  the 

reports  and  forms  rarely,  and  concluded  that  'the  enormity  of 

this  paperwork  imposed  on  the  contractor  a  burden  outside  of 
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reasonable  contract  requirements.” 

Vacillating  Inspections 

When  the  Government  subjects  the  contractor  to  a  pro¬ 
liferation  of  inexperienced  inspectors  making  unreasonable 
inspections  and  demands ,  the  Government  is  liable  for  the 
costs  caused  by  the  interference.1111  In  fact,  in  1978  the 
Armed  Services  Board  of  Contract  Appeals  invalidated  a  Navy 
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inspection  procedure  for  use  in  janitorial  services  contracts 
where  a  separate  "inspector”  was  appointed  for  each  of  the 
forty  buildings  covered  by  the  contract.111  The  inspectors 
were  actually  "building  monitors"  who  had  no  prior  experience 
with  custodial  maintenance  contracts  and  were  given  only  about 
two  hours  of  training  in  inspection  techniques.  The  Govern¬ 
ment  had  taken  deficiency  deductions  in  the  contract  price 
based  on  deficiency  reports  submitted  by  those  "inspectors.  1 
The  Board  concluded  that  "such  serious  flaws  in  the  Navy's 

inspection  system  taint  all  the  deficiency  deductions  made 
•  •  112 

during  its  use  ..."  The  case  exemplifies  the  importance 

that  boards  and  courts  tend  to  place  on  inspector  experience 

and  training  as  a  consideration  in  assessing  inspection 
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reasonableness.  Inspector  experience  and  training  will 

show  up  again  in  this  paper  in  the  discussion  about  the 

.  •  n4 

reasonableness  of  subjective  judgements  during  inspection. 

When  the  Government  uses  an  inspection  practice  that 
produces  conflicting  results  and  hinders  the  contractor,  the 
Government  will  be  held  liable.  For  example,  when  a 
contractor  has  work  approved  by  one  inspector  and  is  consis¬ 
tently  facing  disapproval  of  the  same  work  by  other  personnel, 
such  confusing  and  vacillating  inspections  are  unreasonable.11-^ 
This  Government  liability  from  the  use  of  inconsistent 
inspection  practices  should  be  distinguished  from  the  general 
rule  that  inspection  of  work  does  not  preclude  its  later 
rejection  even  though  the  work  was  approved.11^*  In  inter¬ 
ference  cases ,  the  issue  involves  a  continuing  Government 
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practice,  apparently,  rather  than  a  single  inspection.  In 

117 

W.F.  Kilbride  Construction,  Inc.,  the  rule  was  stated  as 

.  ,  .  [I]f  inspection  procedures  are  confusing 

and  vacillating,  and  the  contractor's  work  is 
subjected  to  multiple  inspections  to  differing 
standards  by  different  officials,  an  equitable 
adjustment  should  be  granted  under  the  Changes 
Clause  for  any  delay  or  increased  costs. 

Improper  Testing  or  Inspection 


The  failure  by  the  Government  to  conduct  testing 
properly  will  entitle  the  contractor  to  an  equitable 
adjustment  under  the  Changes  clause  and  an  extension  in 
performance  completion  time  where  its  costs  and  time  of 


performance  are  increased. 


Any  inspection  that  holds 


the  contractor  to  a  higher  standard  of  performance  than 
demanded  by  the  contract  will  entitle  the  contractor  to 
an  equitable  adjustment  in  contract  price,  usually  under 


the  Changes  clause. 


While  these  kinds  of  problems  are 


generally  treated  as  constructive  changes,  they  have  also 

been  characterized  as  a  breach  of  contract.  In  WRB  Corp.  v. 
121 

United  States,  the  Court  of  Claims  held  that  the  inspec¬ 
tor's  use  of  a  "zero  tolerance"  during  inspection  was 
contrary  to  contract  requirements  and  a  breach  of  the  Govern 
ment's  duty  not  to  impede  performance. 

The  focus  of  that  analysis  is  on  the  standard  of  work 
demanded  by  the  contract.  An  inspection  that  does  not 
appropriately  evaluate  work  is  probably  another  example 
of  unreasonable  activity  that  will  subject  the  Government 
to  liability  for  delay.  But  the  key  to  resolving  the  issue 
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lies  in  an  analysis  of  the  propriety  of  the  inspection  as 
a  basis  for  making  the  decision  to  reject  or  accept.  In  that 
way,  the  issue  is  somewhat  different  from  the  analysis  that 
has  been  discussed  in  this  chapter. 

It  seems  that  in  these  other  interference  cases,  the 
boards  and  courts  are  often  faced  with  activity  which  cannot 
be  neatly  separated  into  proper  and  improper  inspection  and 
tests.  In  some  cases,  there  is  at  least  some  inspection 
that  is  proper,  although  the  entire  practice  appears 
vacillating,  inconsistent ,  or  very  excessive.  At  some 
point,  the  activity  becomes  so  suspect  that  contractor 
recovery  is  predicated  on  an  overall  conclusion  of 
unreasonableness . 

Nevertheless,  the  WRB  Corp.  factual  situation  bears 
exploration.  The  determination  of  the  propriety  of  inspections 
and  tests  as  determinants  of  contract  compliance  will  be 
discussed  in  Chapter  II. 

Conclusions 

Where  the  Government  agrees  to  conduct  its  inspection 
at  a  certain  place,  that  does  not  alone  foreclose  its  inspect¬ 
ing  at  another  place.  However,  where  the  Government  changes 
the  location  of  its  inspection  and  causes  increased  production 
costs,  it  is  liable  for  those  increases.  This  rule  seems 
sensible  in  that  it  allows  contractors  to  plan  their  own 
costs  based  on  the  expectation  that  the  Government  will  inspect 
where  it  promises  to.  However,  the  contractor  cannot  expect 
the  Government  to  give  up  its  right  to  inspect  elsewhere;  it 


can  inspect  at  the  destination  and  require  the  contractor 
to  bear  the  costs  of  correction  so  long  as  the  Government 
source  inspection  has  been  performed  as  agreed. 

Issues  which  involve  delays  in  Government  inspection 
and  contractor  hindrance  do  have  contract  language  embodying 
the  parties  expectations,  but  it  is  very  ambiguous.  The 
decisions  have  to  apply  a  reasonableness  analysis  to  determine 
whether  the  Government  is  liable  for  delay  caused  by  its 
inspection.  The  considerations  appear  to  approximate  those 
one  would  expect  reasonable  parties  to  find  important  at 
the  time  of  contracting.  There  is  a  balancing  of  the  impact 
on  the  contractor  against  the  reason  for  the  delay.  Inspection 
which  is  necessary  is  probably  within  the  expectations  of  the 
parties.  But  where  the  contractor  is  hindered  by  dilatory 
inspector  behavior,  failures  of  cooperation,  the  use  of 
useless  or  unnecessary  inspections,  unreasonable  amounts 
of  inspection,  conflicting  or  vacillating  inspections,  or 
the  use  of  invalid  tests  or  inspections,  such  reasons  for 
delay  are  probably  outside  of  the  reasonable  expectations 
of  the  parties. 
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THE  PROPRIETY  OF  TESTS  AND  INSPECTIONS  AS 
DETERMINANTS  OF  CONTRACT  COMPLIANCE 
The  last  chapter  evaluated  the  rules  under  which  the 
Government  can  be  held  liable  for  delay  and  hindrance  of 
a  contractor  when  it  uses  unreasonable  inspection  practices. 

In  general,  that  problem  had  less  to  do  with  product  quality 
requirements  than  with  party  expectations  about  the  manner 
in  which  the  Government  would  conduct  routine  inspections. 

The  chapter  concluded  with  a  suggestion  that  the  use  of 
improper  tests  routinely  would  subject  the  Government  to 
liability  for  interference,  but  the  more  common  interference 
case  involves  excessive  inspection,  delays  caused  by  inspection 
or  other  instances  when  the  Government  conducts  its  inspections 
at  unreasonable  times  or  in  unreasonable  manners  which  may 
impede  the  contractor. 

This  chapter  will,  on  the  other  hand,  consider  the 
propriety  of  inspection  and  testing  as  it  relates  to  the 
specific  quality  requirements  that  the  contract  establishes. 
There  are  substantive  rules  used  to  evaluate  whether  the  tests 
and  inspections  used  by  the  Government  determine  contract 
compliance.  The  rules  appear  to  be  different  depending  upon 
whether  the  activity  is  an  inspection  or  a  test,  although 
there  is  no  clear  distinction  between  the  two. 


Yet  there  is  a  spectrum  of  subjectivity  involved  in  the  various 
kinds  of  inspections  and  tests  that  the  Government  uses.  This 
chapter  will  evaluate  the  substantive  rules  in  light  of  that 
spectrum,  since  that  seems  to  be  the  important  distinguishing 
feature  in  the  choice  of  rules. 

The  first  subject  discussed  will  be  the  use  of  tests 
which  are  specified  in  the  contract.  Then,  the  analysis  will 
move  to  the  use  of  unspecified  tests  and  inspections  and 
the  rules  for  evaluation  of  the  reasonableness  of  inspections. 
The  last  substantive  area  discussed  will  be  resolution  of 
disputes  where  the  inspection  involves  subjective  judgments , 
and  the  emphasis  there  will  be  on  inspection  in  custodial 
maintenance  service  contracts.  Finally,  the  chapter  will 
close  with  a  summary  of  the  remedies  available  to  the  contractor 
who  encounters  improper  inspection  and  a  discussion  of  the 
burden  of  proof  encountered  in  the  claim  that  the  Government 
used  an  invalid  or  improper  inspection. 


Specified  Inspections  and  Tests 


An  inspection  is  an  examination  (including  testing)  of 
supplies  and  services  to  determine  whether  the  supplies  and 
services  conform  to  contract  requirements.'*'  Testing  is 
considered  an  element  of  inspection  and  generally  denotes 
the  determination  by  technical  means  of  the  properties  or 
elements  of  supplies  and  involves  the  application  of  estab¬ 
lished  scientific  principles  and  procedures.^  Testing 
generally  involves  less  personal  judgment  of  the  inspector. 


There  are  no  generalizations  about  what  tests  one  may 
find  in  the  contract  specifications,  but  they  can  be  spread 
throughout  the  document  along  with  the  rest  of  the  specifica¬ 
tions  which  define  the  physical  and  operational  characteristics 
the  product  must  have.  Sometimes  test  specifications  will 
refer  to  attributes  the  product  must  have  at  various  stages 
of  production.  For  example,  component  specifications  may 
require  one  type  of  test  and  end  item  specifications  may 

haxe  another.  Generally,  the  contractor  must  produce  an  item 
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that  meets  both. 

The  Government  may  use  a  test  specified  in  the  contract 
to  evaluate  performance  or  design,  even  if  the  test  is  severe 
and  imposes  conditions  not  likely  to  be  encountered  in  actual 
use. The  tests  to  determine  compliance  with  the  contract, 
and  the  contract  requirements,  constitute  an  equation.^ 

So,  in  general,  where  a  contract  requirement  or  characteristic 
is  defined  in  terms  of  a  test,  it  can  be  used  by  the  Gov¬ 
ernment  in  making  its  rejection  and  acceptance  decision. 

The  only  real  exceptions  to  the  rule  involve  tests 
which  cannot  be  passed.  For  example,  where  the  contract 
specifies  a  test  as  a  means  of  determining  compliance  with 
a  specified,  unambiguous  requirement,  the  test  must  not  be 
impossible  of  attainment  or,  although  possible  of  attainment, 

not  involve  an  unf orseeable,  novel  factor  which  makes  attain- 

7 

ment  impossible  from  a  reasonable  and  practical  viewpoint. 

Also,  a  specified  test  may  not  be  used  if  it  is  intended  to 
measure  a  clear  performance  requirement  and  the  test  is  more 
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demanding.  These  issues  involve  subsidiary  problems  which 
are  beyond  the  scope  of  this  analysis  which  are  present  in 
any  dispute  involving  an  allegation  that  Government  furnished 
specifications  are  defective.  For  example,  the  contractor 

q  i  o 

may  have  assumed  the  risk/  or  it  may  have  a  duty  to  inquire. 

Defining  The  Test 

Identif ication  of  the  precise  test  procedures  which  must 

be  followed  is  a  matter  of  contract  interpretation.  This 

paper  will  not  attempt  to  retrace  the  development  of  the 

rules  of  interpretation, but  it  probably  is  useful  to 

highlight  some  which  are  important  in  this  context. 

For  example ,  where  there  are  unresolved  ambiguities  in 

defining  test  results  that  are  acceptable  and  those  that  are 

not,  the  ambiguity  is  resolved  in  favor  of  the  contractor's 

12 

reasonable  interpretation.  On  the  other  hand,  where  only 

one  interpretation  of  a  test  is  reasonable,  that  one  is 
11 

adopted. 

Where  tests  are  ambiguous ,  contemporaneous  actions  of  the 

parties  during  the  course  of  testing  are  relevant  to  the 

interpretation,  and  a  failure  of  the  contractor  to  object  to 

the  Government's  method  of  testing  has  been  cited  as  a  reason 

14 

not  to  hold  the  Government  test  improper,  particularly 
where  the  absence  of  objections  has  continued  over  a  contin¬ 
ued  course  of  time."^ 

Of  course,  where  there  has  been  a  joint  approval  of  testing 
equipment,  their  use  by  the  Government  is  proper.1^ 
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The  specifications  do  not  usually  dictate  every  detail  in 


the  performance  of  a  test.  Sometimes  they  simply  refer  to 

a  test  by  its  customary  name.  In  such  a  case,  industry 

practice  is  used  to  resolve  an  ambiguity  in  the  specifics 

of  test  procedure.  '  In  this  regard,  there  are  also  detailed 

test  procedures  which  are  published  by  some  agencies  in 

handbooks  and  pamplets  which  might  be  relevant  to  deciding 

whether  a  Government  inspector  has  improperly  performed  a 
18 

specified  test. 


Test  Performance 


Equipment  Accuracy  and 
Operating  Conditions 

The  Government  test  must  be  conducted  so  it  does  not 

introduce  contaminants  or  otherwise  induce  characteristics 
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which  are  grounds  for  rejection.  7  For  example,  tests  for 

.  .  20 
purity  must  be  controlled  so  that  they  prevent  contamination. 

Some  tests  are  operational  in  nature.  That  is,  they  test 

performance  characteristics  instead  of  dimensions  or  other 

physical  requirements.  Such  tests  must  be  representative  of 

the  conditions  to  be  encountered  during  use  of  the  product 

.  .  .  .  21 

if  no  operating  conditions  are  specified.  For  example, 

where  a  contract  specifies  that  an  item  must  be  capable  of 

twenty-four  hour  operation,  that  does  not  mean  that  the 

22 

worst  possible  conditions  can  be  imposed  during  testing.' 

Test  instruments  used  by  the  Government  must  meet 
specified  calibration  standards.  The  use  of  defective  test 
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equipment  or  gauges  will  invalidate  a  rejection  based  on 
them.2^  Likewise,  a  rejection  is  wrongful  where  the  Gov¬ 
ernment  uses  equipment  which  cannot  be  relied  on  where  close 
tolerances  are  involved  and  the  equipment  yields  varied  results! 

Compliance  With  Test  Procedures 

Where  the  contract  specifies  a  test  procedure  to  be 
followed,  a  failure  to  comply  will  invalidate  the  test  results. 
However,  absolute  identity  is  not  required.  One  decision 
has  approved  the  use  of  a  procedure  which  "approximated” 

2  5 

those  described  in  a  treatise  which  defined  the  procedure. 

The  focus  of  attention,  though,  probably  should  be  on  whether 

the  faulty  testing  is  sufficiently  deviant  to  undermine  the 

Government's  assertion  that  the  items  do  not  comply  with 

2  6 

the  specifications. 

Where  a  test  requirement  is  considered  of  limited  value 

or  has  no  "rational  basis,"  it  is  enforced,  but  less  deviation 

is  tolerated.2'7  Even  a  very  small  error  in  testing  procedures 

would  invalidate  a  rejection  where  the  prescribed  test  is 

measuring  a  characteristic  with  precision  and  a  standard 

?  8 

of  relative  perfection  is  demanded."-  But  if  the  Government 
can  prove  that  the  difference  in  procedure  does  not  effect 
the  evaluation  of  relevant  characteristics,  then  the  deviation 


is  immaterial. 


Specified  Inspections 


Apart  from  the  common  specification  of  tests  as  a 
measure  of  contract  compliance,  the  contract  may  also  prescrioe 


’A 

>  r-  j 


a  procedure  for  an  inspection  which  involves  more  opportunity 

for  subjective  judgments.  The  analysis  of  these  cases  appears 

to  be  the  same  as  that  used  in  analyzing  testing,  although 

the  number  of  cases  is  not  as  great.  As  an  example,  in 

Contract  Maintenance ,  Inc.,-^  the  contractor  was  providing 

custodial  maintenance  services.  The  inspection  was  required 

to  be  done  at  specific  times  of  day,  but  the  Government 

inspector  chose  to  do  the  inspections  at  all  times  of  the  day 

or  night.  He  had  no  set  time  for  inspection  but  did  it  'When 

he  felt  like  it."-'  The  Board  noted  the  importance  of  adhering 

to  time  constraints  during  inspection  of  service  contracts 

because  cleaning  will  degrade  with  time  and  use.  The  Board 

concluded  that  "[t]he  failure  of  the  Government  Inspector 

to  conduct  his  inspection  within  the  four  corners  of  the 

contract  is  fatal  to  the  Government's  case  and  permits 

recovery  by  the  appellant  [contractor]  of  all  monies  withheld 
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under  this  contract.  - 

It  appears  that  although  it  is  difficult  to  clearly 
distinguish  between  an  inspection  and  a  test,  analysis  of 
their  propriety  uses  the  same  rule  structure  where  procedures 
specified  in  the  contract  are  not  used.  Government  failure 
to  follow  the  specified  procedure  makes  the  inspection 
presumptively  invalid;  the  Government  has  the  burden  of 
proving  that  procedural  deficiencies  did  not  affect  the 
outcome.  Contract  Maintenance  implies  this  rule,  but  more  will 
be  said  about  the  burdens  of  proof  at  the  end  of  this  chapter. 


Unspecified  Inspections  and  Tests 


The  more  difficult  issues  of  inspection  and  test  propriety 
involve  inspection  procedures  which  are  not  constrained  by 
specific  contract  provisions.  In  1961,  the  Court  of  Claims 
established  the  basic  criterion  for  these  inspections  as 
one  of  reasonableness.  J  A  reasonable  inspection  is  one 
that,  if  properly  performed,  determines  whether  the  goods 
or  services  conform  to  specifications.  The  Government  may 
perform  any  reasonable  inspection,  even  if  not  described 
in  the  contract,  so  long  as  it  does  not  impose  requirements 
different  from  or  more  stringent  than  those  set  out  in  the 
contract.  A  more  current  statement  of  the  rule  appears  in 
Puma  Chemical  Co.  where  the  Board  approved  inspection  methods 
and  tests  not  specifically  detailed  in  the  contract  as  a  basis 
for  rejection  of  a  product  where  (a)  the  tests  are  accurate 
and  reasonably  calculated  to  determine  compliance  with  the 
specifications,  and  (b)  do  not  force  the  contractor  to  meet 
different  or  more  stringent  standards  and  requirements  than 
those  demanded  in  the  contract  and  specifications. 

Arguments  have  been  made  that  if  tests  are  specified 
in  a  contract,  then  the  Government  is  preempted  from  using 
other  tests.  Crown  Coat  Front  Co.  v.  United  States,  the 
Court  of  Claims  decision  referred  to  above,  addressed  that 
issue.  There,  the  contractor  was  required  to  supply  felt 
canteen  covers  which  were  required  to  be  mildew  resistant  and 
have  a  specified  content  of  a  mildew  inhibitor.  The  contract 
specified  a  test  for  mildew  resistance  but  none  for  the 


inhibitor  content.  The  Government  used  a  test  to  determine 
the  amount  of  mildew  inhibitor  and  rejected  the  lots  based  on 
those  tests.  The  contractor  argued  that  the  Government  was 
precluded  from  using  any  tests  other  than  the  one  specified. 

The  court  disagreed  and  held  that  the  tests  for  content 
of  mildew  inhibitor  were  both  reasonable  and  necessary  and 
were  accomplished  in  such  a  manner  as  not  to  unduly  delay 
the  work.  The  court  reasoned  that  although  tests  were 
specified  for  some  contract  characteristics ,  the  Government 
was  entitled  under  contract  inspection  clauses  to  inspect 
for  strict  compliance  with  other  contract  requirements. 

This  seems  like  a  sensible  result;  contractors  probably 
do  not  expect  that  the  Government  will  turn  its  head  away 
from  characteristics  which  have  no  specified  tests  in  the 

contract.  This  line  of  reasoning  was  applied  in  Waltham 
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Electronics,  Corp.,  where  the  Board  held  that  when  a 
contract  specified  that  electronic  equipment  meet  frequency 
"stability"  requirements,  the  contractor  should  expect  that 
tests  to  determine  whether  the  equipment  conformed  would 
be  used. 

There  are  decisions,  however,  where  the  Government  has 


been  precluded  from  using  unspecified  test  methods.  In 
American  Machine  Foundry  Co.?^  the  Board  found  that  the 
use  of  test  procedures  different  from  those  specified 
without  more  made  the  Government's  inspection  invalid.  There 
was  no  further  analysis  to  determine  whether  the  different 
procedures  were  prejudicial  by  causing  adherence  to  standards 


more  stringent  than  those  in  the  contract.  In  fact,  the  Board 
suggested  that  such  evidence  would  not  even  be  relevant  when 
it  stated,  "[t]hese  findings  without  more  sustain  appellant's 
stated  position. The  Board's  apparent  refusal  to  allow  any 
deviation  from  the  test  specified  may  be  explained  by  the  fact 
that  the  Board  thought  the  particular  test  requirement  arbitrary. 

The  Crown  Coat  analysis  has  also  been  modified  when  the 

contractor  and  Government  agree  to  a  specified  test  procedure 

by  contract  modification  in  order  to  resolve  a  dispute  about 
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contract  requirements .  In  Process  Equipment  Co.  the  contractor 
had  been  having  performance  difficulties  and  had  failed  some 
performance  tests.  The  parties  executed  a  specific  test 
procedure  by  amendment  to  the  contract,  and  the  Board  allowed 
no  deviation  from  it. 

Other  than  these  two  limited  exceptions  to  the  right  of 
the  Government  to  use  unspecified  tests  and  inspections,  the 
Government  is  primarily  constrained  by  the  remaining  require¬ 
ment  that  the  inspections  not  change  the  contract  requirements, 
which  appears  to  be  the  touchstone  of  reasonableness. 


Changes  To  Contract  Requirements 

From  Crown  Coat  one  learns  that  an  unspecified  inspection 

or  test  may  not  impose  a  different  requirement  for  a  physical 

or  performance  characteristic  or  enforce  them  more  stringently. 

But  the  "Government  is  clearly  entitled  to  get  precisely 
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what  it  bargained  for  in  the  contract. If  strict,  intensive 

inspection  is  necessary  to  assure  this,  then  the  contractor  has 

40 

no  valid  complaint,  and  the  Government  can  insist  on  contract 
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requirements  even  if  deviations  would  not  impair  usefulness 

Ai 

of  the  item. 


Changes  to  Standards  of  Workmanship 

If  an  objective  standard  of  performance  can  be  identified, 

an  inspection  which  demands  a  higher  standard  of  performance 

•  42 

is  improper  and  any  subsequent  rejection  is  invalid. 

But  often,  there  is  no  quantified  characteristic  which  will 

give  a  court  or  board  the  luxury  of  comparing  the  standard 

applied  by  the  inspection  against  it.  In  that  case,  the 

rules  of  contract  interpretation  must  be  used. 

Unwritten  'tolerance"  policies  which  have  been  applied 

"for  years"  have  at  least  once  precluded  enforcement  of 

clear  specification  requirements,  J  but  it  is  more  common 

for  extrinsic  evidence  to  be  used  to  interpret  ambiguous 

contract  provisions.  For  example,  a  practical  construction 

which  the  parties  themselves  have  given  to  a  contract  during 

its  performance  and  before  the  controversy  arose  is  properly 
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accorded  great  interpretative  weight.  Also,  workmanship 

standards  which  are  well-known  and  well-established  in  industry 

are  relevant  to  interpretation  of  ambiguous  workmanship 
46 

standards.  J  These  summarizations  of  interpretation  rules 

are  not  meant  as  a  complete  analysis  of  these  problems  — 

that  is  beyond  the  scope  of  this  paper — but  they  serve  as  an 

introduction  to  considerations  which  the  decisions  employ 

to  determine  the  objective  intent  of  the  parties  when  they 
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entered  the  contract. 


Even  more  important,  those  rules  serve  as  a  contrast  to 
an  important  qualification.  It  appears  that  where  the  Gov¬ 
ernment  has  definitive  standard  specifications  available  which 
define  the  standard  of  performance  it  is  arguing  should  be 
incorporated  by  trade  practice,  it  will  not  be.  In  welding 
jobs  for  example,  identification  of  requirements  is  confused 
because  the  description  of  work  incorporates  generic  terms 
such  as  "workmanlike."  Then  various  standards  are  incorporated 
by  reference  to  military  standard  specifications,  American 
National  Standards  Institute  publications,  American  Society 

For  Testing  and  Materials  standards,  and  American  Welding 
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Society  publications.  In  Reliance  Enterprises,  Inc.  '  a 
dispute  arose  over  the  standard  of  workmanship  for  welding. 
Although  some  of  thebe  publications  were  incorporated  by 
reference  in  the  contract,  the  Government  was  arguing  that 
one  not  included  should  have  been  incorporated  as  a  trade 
practice.  The  Board  held  that  the  Government  has  an  obligation 
to  incorporate  them  in  the  contract  if  it  wants  them  applied. 
The  impact  of  the  availability  of  standard  specif ications 
will  be  also  considered  during  the  discussion  of  the  standard 
contractor  inspection  system  requirement  in  Chapter  V. 

This  subsection  has  considered  changes  to  any  given 
standard  or  characteristic.  A  related  problem,  that  will  now 
be  considered,  is  the  effect  of  the  Government's  evaluation 
of  a  new  characteristic  not  required  in  the  contract. 


Where  an  unspecified  test  or  inspection  evaluates  a 
characteristic  not  called  for  in  the  contract,  rejection 
based  on  failure  of  the  item  to  satisfy  the  inspection  or 
test  is  wrongful.  For  example,  an  inspection  can  not  evaluate 

Ll  ft 

cosmetic  appearance  unless  it  is  a  contract  requirement. 

Sometimes  this  problem  is  difficult  to  detect. 

40 

For  example,  m  Spec  Tool  Co.  the  contractor  was 
required  to  manufacture  and  furnish  accelerometers.  The 
contract  required  that  the  accelerometers  be  able  to  with¬ 
stand  specified  impact  shock  and  vibration  tests  within  a 
temperature  operating  range  of  -55  degrees  C  to  70  degrees  C. 

The  Government  began  its  test  by  putting  the  accelerometers 
in  a  refrigerator  cooled  to  -55  degrees  C.  After  cooling, 
they  were  immediately  removed  and  placed  into  an  oven  which 
was  preheated  to  a  temperature  of  70  degrees  C.  The  Board 
invalidated  the  test  and  subsequent  rejection  on  the  ground 
that  the  test  imposed  a  requirement  not  contemplated  in 
the  contract.  The  extra-contractual  requirement  for  resistance  to 
"thermal  shock,"  which  is  the  ability  to  withstand  rapid 
changes  in  temperature,  was  not  in  the  contract. 

An  inspection  or  test  which  imposes  a  new  requirement 
is  clearly  an  example  of  the  kind  of  new  contract  requirement 
cited  by  Crown  Goat . ^  But  there  is  one  final  way  of  evaluating 
these  changes  to  contract  requirements.  The  Government  can  also 
forfeit  its  right  to  use  unspecified  tests  by  using  unreasonable 
standards  of  inspection.  The  distinction  between  standards  of 
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performance  and  standards  of  inspection  is  a  subtle  one,  but 
one  that  is  recognized.-^ 

The  Reasonableness  of  the  Inspection 
The  need  to  recognize  the  distinction  arises  because 
in  some  work,  especially  construction  and  service  contracts, 
there  are  some  work  requirements  which  can  be  defined  in  no 
other  way  than  through  use  of  a  reasonable  inspection.  For 
example,  in  a  construction  contract  which  requires  painting 
of  a  building,  the  specification  might  state  that  painting 
must  be  free  from  'tuns."  However,  the  existence  of  runs 
depends  on  whether  inspection  is  done  from  a  distance  of 
20  feet,  1  foot,  or  microscopically.  Of  course,  if  the 
contract  specifies  the  procedure  for  observation,  it  must 
be  followed,  and  failure  to  do  so  would  invalidate  rejections 
based  on  the  inspection.  A  decision  which  considered  this 
set  of  facts  drew  the  distinction  this  way: 

"...  Implicit  in  this  case  appear  to  be 
two  aspects  of  standards,  that  are  sometimes 
taken  as  the  same  and  sometimes  taken  as 
different,  namely,  standards  of  inspection 
and  standards  of  workmanship  or  performance. 
Certainly,  these  two  are  closely  related 
and  in  many  instances  are  indistinguishable. 
However,  in  at  least  some  of  the  tasks 
under  the  subject  contracts  a  technical 
distinction  can  be  made  in  theory  if  not 
in  practice.  Standards  of  workmanship  can 
be  taken  to  relate  to  the  end  product  of 
work,  with  respect  to  such  matters  as 
straightness  of  lines ,  smoothness  of  finish 
etc.  Standards  of  inspection  can  be  taken  to 
relate  to  the  care,  method,  and  frequency 
with  which  inspection  is  done,  such  as  every 
inch  of  surface  is  viewed  rather  than  random 
samples,  more  than  one  inspector  passes  on 
the  same  work,  etc.  .  .  . 
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.  .  .  In  a  case  such  as  this,  a  high  standard 

of  inspection  or  even  a  varying  standard  of 
inspection  should  not,  for  the  most  part, 
alter  the  standards  of  workmanship,  although 
it  might  increase  the  amount  of  work  a 
contractor  might  perform,  by  reason  of  the 
fact  that  little  work  below  the  performance 
standard  escaped  detection.  For  example,  the 
quality  of  paint  work  required  is  relatively 
independent  of  whether  the  inspectors  pass 
through  once  a  day  or  once  a  month.  On  the 
other  hand,  the  workmanship  required  might  be 
affected  if  the  inspection  standard  were 
changed  from  a  view  at  ten  feet  to  a  view 
at  one  foot. 53 


What  seems 


clear  is  that  the  evaluation  of  the 


standard  of  inspection  involves  an  objective  examination 
of  the  intent  of  contracting  parties;  the  subjective 
intent  of  one  of  the  parties  is  not  controlling.  In 
Chelan  Packing  Co. ,  for  example,  the  contractor  was  supply¬ 
ing  applesauce  which  was  to  be  ’reasonably”  free  from  peel 
and  other  impurities.  The  contractor  was  claiming  increased 
costs  due  to  the  alleged  overly  stringent  inspections. 

The  Board,  in  upholding  the  contractor's  claim,  concluded 
that  the  "reasonably  free  standard  imposed  by  the  contract 
was  an  objective  standard  the  application  of  which  depended 
on  the  exercise  of  subjective  discriminating  judgment  by 
a  person  or  persons  with  experience  and  expertise  in  the 
subject  matter. The  Board  held  that  the  subjectivity 
involved  in  the  application  of  the  standard  did  not  make 
it  vague  and  indefinite  or  render  it  unenf orceable .  The 
Board  considered  favorably  the  existence  of  a  referee  inspection 
procedure ,  but  it  thought  the  application  of  the  inspections 
too  inconsistent  to  be  reasonable. 


CMS 
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Some  discussion  of  the  standards  of  inspection  has 
already  arisen  in  a  different  context.  In  the  last  chapter, 
the  standards  were  evaluated  in  the  context  of  delay  and 
interference,  namely,  the  standards  which  limit  the  time, 
place,  and  amount  of  Government  inspection.  The  standards 
which  are  now  of  interest  are  those  that  relate  directly 
to  the  quality  of  the  product  or  service. 

Besides  bearing  in  mind  that  the  decisions  attempt  to 
assess  the  objective  intent  of  contracting  parties  under 
these  circumstances,  it  may  be  useful  to  state  some  intial 
observations  as  an  aid  in  understanding  the  discussion. 

First,  as  has  already  been  discussed,  the  purpose  of  an  inspec¬ 
tion  or  test  is  to  determine  whether  the  work  conforms  to  the 
contract  requirements.  It  is  useful  not  to  lose  sight  of 
that  overall  objective  as  a  reference  point.  Second,  the 
rules  of  contract  interpretation  are  an  apparent  aid  in  deciding 
what  a  reasonable  inspection  is.  For  example,  the  decisions 
consider  other  contract  language,  as  well  as  trade  usage 
and  industry  practice,  in  defining  the  parameters  of  reasonable 
inspection.  This  approach  seems  sensible.  Objectively,  one 
could  expect  the  parties  to  a  contract  to  reach  expectations 
concerning  the  extent  of  inspection  based  on  such  considerations 
where  the  contract  does  not  provide  otherwise. 
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Accuracy 

Where  the  Government  is  using  tests,  all  of  the 
substantive  rules  which  govern  the  validity  of  specified 
tests  are  apparently  applicable.  The  tests  must  be  accurate, J° 
that  is,  they  must  be  capable  of  assessing  the  existence  or 
nonexistence  of  the  characteristic.  The  problems  with 
contamination  and  other  failures  to  control  the  operating 
conditions  of  tests  would  appear  to  equally  affect  the 
validity  of  unspecified  tests. 

The  Contract  Language  and  Trade 
Practice  As  Considerations 

Where  the  contract  incorporates  tolerances  which 

recognize  less  than  perfection  as  the  general  standard  of 

performance,  an  inspection  which  appears  to  demand  perfection 
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is  unreasonable.  Besides  the  specific  contract  language, 

other  evidence  of  agreement  between  the  parties ,  such  as 

extended  past  practice,  is  also  relevant  to  the  reasonable- 
58 

ness  inquiry.  ^ 

Methods  of  testing  or  inspection  which  are  accepted 

59 

in  the  industry  are  also  reasonable.  '  For  example,  the 
tools  used  in  common  industry  practice,  such  as  "go-no  go" 
gauges,  may  be  reasonable . ^ 

Similarly,  if  the  Government  uses  methods  or  tools 
which  are  capable  of  measuring  characteristics  with  great 
accuracy,  and  the  practice  is  contrary  to  standard  industry 
practice  which  is  well-known  and  well -recognized ,  the  inspection 
is  unreasonable.  In  Tree  Best  Reforesters  ^  the  contractor 
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entered  a  contract  for  tree  planting.  The  planting  sites 
were  required  to  be  "scalped"  (vegetation  removed)  around  the 
sites  for  a  diameter  of  eighteen  or  twenty-four  inches 
depending  on  the  plant  involved.  The  inspectors  were  measuring 
diameters  with  a  tape  measure  at  several  different  points 
around  the  circumference  and  would  require  rework  if  diameters 
were  more  than  one  half  inch  off  the  required  diameter.  The 
Board  found  the  inspection  invalid  and  found  it  more  stringent 
than  trade  useage  would  allow,  although  the  Board  never  defined 
what  the  tolerance  was.  The  Board  concluded  that  it  was  not 
persuaded  that  the  Government  method  of  inspection  was  the 
normal  and  usual  method  applied  in  the  industry. 

The  use  of  techniques  of  unusual  accuracy  in  construction 
contracts  is  unreasonable  where  the  contract  does  not  provide 
for  them.  J  Similarly,  the  inspection  of  painting  sub¬ 
stantially  closer  than  customary  in  trade  practice  is 
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unreasonable.  The  same  result  has  been  reached  in  supply 
contracts  where  roundness  of  bores  has  been  customarily 
measured  with  go-no  go  gauges,  and  the  Government  used 
more  precise  methods.^ 

Intended  Use  as  a  Consideration 

An  unspecified  inspection  is  unreasonable  if  it  employs 
operating  requirements  or  conditions  which  are  unreasonable 
considering  the  product's  intended  use,^  The  intended  use 

must  be  one  reasonably  gleaned  from  the  contract,  not  the 

6  *7 

subjective  desires  of  the  Government.  1  So,  for  example, 


where  a  supply  contract  required  packaging  which  would 


'prevent  movement  or  damage."  a  Board  has  interpreted  the 

requirement  to  mean  prevention  of  damage  during  ordinary 

handling;  the  Government's  use  of  a  rough  handling  test  was 

68 

held  unreasonable.  Apparently  these  inspections  and  tests 

must  be  done  under  conditions  which  are  substantially 

•  •  69 

similar  to  those  encountered  during  intended  use.  7 

This  consideration  'of  intended  use  has  also  been  found 
relevant  in  the  interpretation  of  specified  test  results. 
While  the  contract  may  specify  that  a  certain  test  be  per¬ 
formed,  there  may  be  no  definition  of  what  result  is 
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satisfactory.  In  Ovidio  Flores ,  Sr .  the  contractor  was 
supplying  parachute  hamass .  The  contract  specified  a 
four  thousand  pound  stress  test.  During  the  test,  one 
stitch  stretched  and  one  broke,  but  the  Government  conceded 
that  the  harnass  was  safe  for  its  use  with  parachutes.  The 
Board  found  the  rejection  unreasonable  because  the  test 
results  were  unreasonably  applied;  the  harnass  was  suitable 
for  its  intended  use. 

One  final  case  that  synthesizes  many  of  these  rules 
71 

is  B.H.  Tanner.  In  that  case  the  construction  contractor 
was  required  to  install  vinyl  tile  in  a  mess  hall.  The 
specification  said  only  that  the  tile  was  to  be  resistant 
to  water,  grease,  oil,  mineral  spirits,  etc.  The  Government 
rejected  the  tile  after  sending  it  to  a  testing  laboratory 
and  submitting  it  to  tests  using  alcohol,  grease,  and 
asphalt.  The  exposure  to  the  corrosives  lasted  for  as 
long  as  twenty-four  hours.  The  contractor  argued  that  it 
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had  successful  commercial  experience  with  the  tile;  the 
Government  argued  that  it  had  special  needs  because  the 
floors  would  be  subjected  to  more  than  normal  abuse  by 
military  personnel.  The  Board  applied  the  standard  of 
reasonableness  and  noted  that  nothing  in  the  contract 
appraised  the  bidders  of  the  existence  of  special  Government 
needs.  The  Board  went  on  to  say  that  "...  when,  as  here, 
[there  were  specifications  available  to  set  these  standards] 
the  Government  could  have  been  specific  as  to  the  tests  to 
be  met  but  instead  used  such  a  general  contract  description, 
there  are  clearly  limits  to  the  degree  of  resistance  that 

the  Government  can  insist  on.  And  the  test  is  what  the 
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contract  requires  and  not  what  the  buyer  needs  .  . 

Tanner  adequately  demonstrates  the  objective  focus 

of  the  inquiry  and  the  importance  of  the  intended  use 

of  the  product  to  the  determination  of  reasonableness. 

Also,  this  preoccupation  with  the  existence  of  other 

more  definite  specifications,  which  the  Government  could 

have  used,  again  surfaces  as  an  impediment  to  Government 

arguments  that  their  interpretation  of  contract  requirements 
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is  reasonable.  • 

Reasonable  Consistency 

In  the  last  chapter,  the  problem  of  multiple  inspections 
was  discussed  in  the  context  of  interference  and  hindrance. 

It  is  equally  true  that  the  Government  cannot  base  a  rejection 
on  an  inspection  practice  which  is  not  reasonably  consistent 

7A 

and  uniform  in  identifying  defective  performance.1 


One  common  thread  that  ties  all  of  these  cases  together, 
where  there  is  no  quantified  standard  of  performance  or 
where  human  observation  is  a  part  of  the  testing  and  inspection 
procedure,  is  a  mention  of  inspector  qualifications.  To  a 
certain  extent  this  is  probably  caused  by  application  of  the 
rules  of  evidence.  Inspectors  are  often  testifying  in  these 
cases ,  and  no  doubt  Government  counsel  are  qualifying  the 
inspectors  as  experts  by  asking  their  qualifications.  But 
there  are  apparently  substantive  reasons  why  this  is  important. 

There  is  an  opportunity  for  injection  of  subjectivity 
into  the  inspection  process  almost  without  regard  to  the 
kind  of  inspection  or  test.  Even  where  a  specified  test  is 
used,  unless  the  test  instrument  employs  digital  readout 
or  go-no  go  indications,  the  reading  and  interpretation  of 
the  test  instrument  is  a  subjective  act.  More  commonly, 
the  use  of  hand  tools  for  measurement  gives  the  inspector 
opportunity  to  reach  subjective  judgments.  More  clearly, 
indefinite  standards  of  workmanship  such  as  "workmanlike" 
or  "clean"  in  service  contracts  highlight  the  problem  of 
subjectivity.  One  gets  a  sense  from  the  cases  that  in 
some  of  these  instances  the  boards  go  through  the  analysis 
that  has  just  been  described  and  are  left  with  very  little 
in  the  way  of  objective  criteria  to  resolve  the  issue  of 
contract  compliance.  Then,  the  case  must  be  decided  based 
on  an  inspector’s  report  or  his  testimony  at  the  hearing  that 
the  work  was  defective. 


This  is  not  always  the  case.  In  one  instance,  a  Board 
was  able  to  make  the  determination  based  on  its  own  examinatio 
of  the  item.  A  contractor  was  required  to  furnish  can  openers 
which  were  -to  have  handles  which  made  operation  comfortable. 
The  Government  rejected  the  can  openers  because  it  thought 
the  handles  were  not  designed  so  they  were  comfortable.  The 
Board  had  the  luxury  of  having  the  can  openers  at  the  hearing. 
The  members  of  the  Board  apparently  tried  out  the  can  opener 
and  decided  that  it  was  not  comfortable  to  operate.'^  The 
case  offers  an  illustration  of  the  difficulties  of  proof  and 
decision  when  the  issue  finally  gets  down  to  the  judgment  of 
a  Government  official  about  whether  the  work  is  acceptable 
or  not.  The  Board  in  this  case  obviously  felt  that  it  had 
the  qualifications  and  experience  to  determine  what 
contracting  parties’  expectations  would  be  about  the  "feel" 
of  a  comfortable  can  opener.  Considering  the  nature  of  the 
item,  they  were  probably  as  knowledgeabe  as  anyone;  their 
judgment  as  to  comfort  was  probably  just  as  valid  as  that  of 
someone  having  more  training  and  experience. 

The  problem  is  that  the  contract  work  usually  does  not 
survive  to  enable  a  Board  to  make  such  a  judgment,  or  the 
judgment  may  be  beyond  the  expertise  of  a  Board  because  of 
the  technical  nature  of  the  work.  The  most  common  example 
appears  to  be  the  custodial  maintenance  contract,  where  the 
quality  of  performance  is  closely  related  to  the  time  since 
cleaning.  Subjectivity  of  inspection,  and  the  problems  it 
poses  to  subsequent  litigation,  then  is  in  plain  focus. 
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In  fact,  it  has  been  recognized  explicity  that  in 

custodial  service  contracts  opinions  can  honestly  differ  as 

to  what  constitutes  satisfactory  work.  Apparently  this 

recognition  has  led  to  a  modified  statement  about  what  the 

Government  can  insist  on  in  the  way  of  quality.  It  is 

work  to  a  reasonable  standard,  and  not  perfection,  that 

,  ?6 

is  required. 

Subjectivity  In  General 

It  has  been  said  that  where  one  party  has  the  option 
of  specifying  particulars  of  performance,  it  must  be 
"within  limits  set  by  commercial  reasonableness . Although 
subjective  inspection  is  not  exactly  an  example  of  the 
specification  of  particulars  by  one  party,  it  does  seem 
analogous.  Because  contractors  have  entered  a  contract 
with  "cleaning"  the  only  guide  to  acceptable  performance, 
it  is  sensible  to  allow  the  contractor  to  expect  that 
commercial  reasonableness  will  be  the  touchstone  of  Govern¬ 
ment  inspection,  unless  of  course  the  contract  language 
clearly  indicates  otherwise. 

The  general  rule  for  evaluating  subjective  standards 
in  inspection  has  been  stated  this  way: 

.  .  .  It  is  not  unusual  for  the  application 
of  inspection,  testing,  grading  and  classification 
standards  to  involve  the  application  of  subjective 
discriminating  judgment  by  persons  with  exper¬ 
ience  and  expertise  in  the  subject  matter,  but 
this  does  not  render  the  standards  so  vague  and 
indefinite  as  to  be  incaoable  of  application  or 

make  them  unenforceable . 78 

It  appears  from  the  decisions  that  where  the  acceptability 
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of  work  gets  down  to  the  subjective  judgment  of  the  inspector, 
if  the  inspector  is  not  exercising  impartial,  discriminating 
judgment,  or  is  not  suitably  experienced  with  the  subject 
matter  to  be  able  to  make  these  kinds  of  judgments,  then 
the  inspection  is  unreasonable.  No  cases  state  the  rule 
that  way,  but  it  is  the  apparent  synthesis  of  the  decisions. 

Discriminating  Judgment 

Subjective  inspections  must  be  done  impartially,  and 

evidence  of  the  treatment  of  other  contractors  on  similar 
.  79 

contracts  is  apparently  relevant.  '  '  Evidence  of  inspector 

bad  faith  is  relevant,  although  such  allegations  face  a 

presumption  that  public  officials  act  conscientiously  in 

80 

discharge  of  their  duties. 

In  custodial  service  contract  inspections,  inspector 
conduct  which  demonstrates  awareness  that  work  need  not 

Q  i 

be  to  perfection,  or  spotless,  demonstrates  reasonableness. 

So  does  an  inspection  practice  which  recognizes  that  the 

variation  in  age,  style,  use,  and  location  of  a  building 

82 

area  will  affect  the  performance.  The  decisions  treat 

favorably  presence  of  inspector  sensitivity  to  the  problem 

of  demanding  perfection , ^  and  they  look  for  evidence  that 

at  least  some  doubts  are  resolved  in  favor  of  the  contractor 

84 

when  disputes  arise. 

Evidence  which  in  other  ways  shows  the  deliberation 

o  r 

and  care  exercised  by  the  inspector  is  important,  ^  and 
evidence  of  an  unreasonable  or  arbitrary  inspector  attitude 


will  taint  the  Government's  case.  The  inspector  is 
expected  to  adhere  to  guidance  which  is  available®7  such 
as  clarifications  issued  by  superiors  concerning  deficiencies 
that  are  acceptable.®® 

Inspector  Experience  and 
Expertise 

The  presence  or  absence  of  inspector  experience  is  a 

common  factual  finding  in  the  decisions  and  sometimes  is 
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an  explicit  part  of  the  rationale  for  decision.  7  Training 
and  experience  are  both  ways  to  establish  inspector 
expertise . 

Even  where  default  terminations  are  based  on  observations 

by  individuals  who  have  little  experience  in  service  contracts, 

however,  they  will  be  considered  if  the  observations  were  not 

9 1 

so  involved  as  to  have  required  extensive  training.  This 

qualification  seems  consistent  with  the  Boards  approach 

.  .  92 

to  deciding  whether  can  openers  were  comfortable  in  use. 

No  special  experience  is  required  probably  to  make  that 

determination. 

Yet,  the  extensive  use  of  inexperienced  inspectors  to 
form  the  basis  for  deficiency  deductions  has  been  disapproved 
where  each  submission  required  subjective  judgments  of  work 
acceptability,  and  the  inspectors  were  given  little  or  no 
training  and  had  no  experience  in  custodial  maintenance 
contracts.  But  it  is  permissible  to  involve  building 
custodians,  for  example,  in  the  initial  stages  of  the 
evaluative  process  so  long  as  there  is  a  review  of 


discrepancy  reports  by  someone  with  experience.  In  fact, 
supervisory  review  of  inspection  reports  has  been  favorably 
considered  in  other  contexts.  J 


Remedies  and  Burdens  of  Proof 


Remedies 

Where  the  Government  has  based  its  rejection  on  an 
impermissible  inspection  or  test,  the  rejection  is  improper.^ 
A  default  termination  based  on  such  a  rejection  would  be 
converted  to  a  termination  for  convenience .  7 '  Where 
the  Government  engages  in  the  use  of  such  inspections  and 
tests  over  an  extended  period  of  time,  it  will  be  liable  for 

breach  of  its  implied  duty  not  to  hinder  or  impede  the 
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contractor,  and  any  resulting  delay  caused  the  contractor 
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is  excused.  77 

Where  the  Government  use  of  the  improper  inspection 
or  test  has  caused  the  contractor  to  repair  work  which 
conformed  to  the  contract  or  otherwise  to  perform  to  a  higher 
standard  than  required  by  the  contract,  the  increased  costs 
are  compensable  as  a  constructive  change."^0 


Burdens  of  Proof 

The  Government  bears  the  burden  of  proving  that  work 
does  not  comply  with  contract  requirements  when  work  is 


rejected. 


On  the  other  hand,  when  the  Government’s 


inspection  is  cited  as  the  reason  for  a  contractor  claim 
that  the  contract  was  constructively  changed,  the  contractor 
has  the  burden  of  proving  that  the  ^spection  was  improper .  ^ 


v.v-.'.v.-.y -\>v 


There  are  several  presumptions  which  operate  to  allocate 
the  responsibility  for  proving  certain  elements  of  claims 
of  inspection  impropriety.  First,  there  is  a  presumption 
that  inspectors  are  conscientious  in  the  discharge  of  their 
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duties  and  that  they  perform  them  fairly  and  in  good  faith. 

Second,  there  is  a  presumption  that  laboratory  reports  and 

other  inspection  reports  prepared  in  the  routine  course  of 
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inspection  are  accurate.  Finally,  there  is  a  presumption 

that  Government  tests  are  proper,  which  allows  the 

Government  to  only  make  a  prima  facie  showing  of  contract 

noncompliance  by  submission  of  a  test  report  showing  that 

the  contractor's  product  failed  to  pass  the  tests. 

Apparently,  this  presumption  is  applicable  only  to  the 

technical  or  scientific  tests  performed  in  laboratories 

or  by  specially  trained  personnel  applying  a  minimum  of 
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subjective  judgment  and  using  well-defined  procedures. 

Once  the  Government  makes  this  prima  facie  showing, 

the  contractor  has  the  burden  of  production.  It  must  come 

forward  to  show  that  Government  test  was  not  in  compliance 
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with  contract  requirements  or  was  otherwise  improper. 

The  evidence  need  only  be  sufficient  to  meet  the  strength 

of  the  presumption,  in  which  case  the  presumption  apparently 

is  no  longer  operative,  and  the  Government  bears  the 

ultimate  burden  of  proof  that  rejected  work  did  not  conform 

109 

to  contract  requirements.  y  The  presumption  that  testing 
is  proper  does  not  allow  the  Government  to  rely  on  the 
absence  of  evidence  where  the  contractor  puts  on  evidence 
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that  its  tests,  which  are  more  stringent  than  the  Govern¬ 
ment's,  show  compliance  with  contract  requirements  and 
there  are  various  methods  of  testing  which  can  be  used  under 
the  contract. 

The  Government  has  the  burden  of  proving  that  specified 
testing  and  inspection  procedures,  such  as  sampling 
procedures,  were  followed.  Where  the  Government 

deviates  from  proper  test  procedures,  it  has  the  burden  of 

proving  that  the  deviations  did  not  prejudice  the  test 

,  .  112 
results . 

Conclusions 

Any  conclusions  that  one  draws  about  the  law  in  this 
area  has  very  little  to  do  with  specific  contract  language. 

The  Government  is  generally  given  the  right  to  inspect  and 
reject;  there  is  little  definition  in  the  contract  about 
the  limits  of  that  procedure.  The  validity  of  the  inspection 
as  a  measure  of  contract  performance  seems  to  have  more  to 
do  with  all  of  the  technical  requirements  in  the  contract 
than  anything  else. 

The  decisions  could  be  somewhat  clearer  about  the 
analysis  that  is  used  when  the  validity  of  an  inspection  and 
test  is  questioned.  Many  of  the  considerations  identified 
in  this  chapter  are  mentioned  in  the  decisions,  but  their  roles 
in  the  analysis  are  usually  not  very  clear.  The  cases  could 
do  a  better  job  of  linking  the  reasonableness  inquiry  with 
the  ultimate  objective  of  determining  whether  the  inspection 
demands  more  in  terms  of  performance  than  was  expected  when 


the  contract  was  entered.  Crown  Coat  sets  up  that  framework 
11 3 

for  analysis.  J 

For  that  reason,  the  Government  can  use  specified  tests 
to  determine  whether  work  conforms  to  requirements;  the  tests 
certainly  were  expected  to  define  the  contract  requirements. 

If  the  Government  uses  a  different  test  procedure,  it  must 
prove  that  the  contractor  was  not  required  to  perform  to 
higher  standards. 

Where  tests  are  not  specified,  the  focus  on  the  parties' 
expectations  probably  accounts  for  the  similarily  in  analysis 
when  courts  interpret  specifications  and  when  they  evaluate 
the  reasonableness  of  inspections.  The  other  conxract 
language,  prior  course  of  dealing,  industry  practice,  and 
the  intended  use  of  the  product  all  seem  relevant  to  determine 
the  parties'  expectations  about  stringency  of  inspection, 
particularly  where  there  may  not  be  a  quantifiable  standard 
of  performance.  In  these  cases,  the  decisions  appear  to 
allow  contractors  to  expect  that  subjective  judgments  by 
inspectors  will  be  discriminate  and  exercised  by  a  person 
with  experience. 

The  ultimate  label  that  is  usually  attached  to  a  valid 
inspection  is  that  it  is  "reasonable.''  That  term  by  itself 
is  not  a  very  useful  tool  for  resolving  these  issues  without 
an  appreciation  for  the  factual  considerations  which  are 
important.  In  the  last  chapter,  the  reasonableness  of  the 
inspection  was  also  part  of  the  inquiry,  yet  the  considerations 
there  were  different.  Where  contractor  delay  and  interference 
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are  the  issues,  the  parties  expectations,  and  the  rationale 
of  the  decisions,  seem  to  depend  on  the  expected  impact  on 
the  contractor  balanced  against  the  reason  for  the  delay. 

In  the  inquiry  done  in  this  chapter,  reasonableness  is 
linked  much  more  closely  which  expectations  about  the  quality 
of  the  work.  If  there  is  any  suggestion  to  be  made  after 
this  analysis,  it  is  that  the  decisions  do  a  better  job 
of  not  treating  the  reasonableness  of  inspection  as  if  it 
had  a  life  of  its  own.  There  probably  is  much  inspection 
activity  that  the  Government  thinks  reasonable  and  in  the 
public  interest  but  which  exceeds  the  objective  expectations 
of  the  parties  when  they  entered  the  contract. 
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CHAPTER  III 


SAMPLING  AND  VERIFICATION  INSPECTION 

In  the  previous  two  chapters,  inspection  was  evaluated 
from  two  different  perspectives.  In  the  first  chapter,  the 
analysis  was  concerned  with  Government  liability  for  delay 
and  interference  caused  by  its  inspection  activity.  The 
focus  of  attention  was  less  on  the  quality  of  the  product 
than  it  was  on  the  expected  impact  of  the  activity  on  the 
contractor  compared  to  its  utility.  In  the  second  chapter, 
on  the  other  hand,  the  contract  quality  requirements  were  more 
directly  in  issue  because  the  propriety  of  an  inspection  may 
be  questioned  after  a  rejection  of  work  based  on  it. 

In  this  chapter,  one  encounters  elements  of  each.  The 
propriety  of  Government  sampling  inspection  is  directly 
related  to  the  quality  requirements  of  the  contract.  Sampling 
generally  represents  a  choice  by  the  Government  to  give  up 
100  percent  inspection  and  allow  some  amount  of  defective 
work  to  pass  through  to  acceptance.  Changes  to  the  sampling 
procedures  can  raise  or  lower  the  probability  that  defects 
will  be  discovered. 

Verification  inspection,  on  the  other  hand,  is  the  proces 
used  by  the  Government  to  make  periodic  checks  of  contractor 
work.  It  may  be  independent  of  the  requirements  imposed  on 
the  contractor  for  testing  the  work.  For  example,  the  contrac 
tor  may  be  obligated  to  perform  100  percent  testing,  while  the 


Government  might  choose  to  rely  on  contractor  test  records 
and  compliance  certificates  in  making  its  decision  to  reject 
or  accept.  In  this  case,  the  Government  may  conduct  its  own 
verification  testing  periodically  to  insure  that  the  contractor 
is  controlling  quality  adequately  to  justify  this  reduced 
Government  inspection.  If  the  Government  is  dissatisfied, 
it  may  institute  full  acceptance  testing  or  increase  the 
level  of  its  surveillance.  As  one  can  imagine,  this  problem 
has  less  to  do  with  changing  quality  requirements  than  with 
interference  with  the  contractor's  performance.  In  that 
way  it  is  distinguishable  from  sampling. 


Sampling  Without  Contract  Authorization 
The  supply  contract  inspection  clause  allows  the  Govern¬ 
ment  to  reject  or  require  correction  of  'supplies  or  lots 
of  supplies"  which  are  defective.1  The  Inspection  and 
Acceptance  clause  in  the  construction  contract,  by  contrast, 
gives  the  Government  the  right  to  direct  the  contractor  to 
replace  any  material  or  correct  any  workmanship  found  by 

? 

the  Government  not  to  conform  to  the  contract  requirements." 
The  question  that  arises  is  whether  the  Government  can 
inspect  a  portion  of  work  and  reject  an  entire  lot  based  on 
that  partial  inspection.  In  construction  contracts,  for 
example,  an  inspector  might  inspect  part  of  the  lumber  used 
in  framing  and  order  the  contractor  to  tear  out  and  replace 
it  all  because  the  portion  inspected  was  defective.  The 
answer  to  the  question  apparently  differs  depending  on 
whether  a  supply  or  construction  contract  is  involved. 


Supply  Contracts 


Because  the  supply  contract  Inspection  clause  speaks 

in  terms  of  "lots  of  supplies,”  the  Boards  have  interpreted 

that  provision  to  allow  rejection  of  an  entire  lot  based  on 

a  random ,  representative  sampling  procedure  though  the 

3 

contract  does  not  specify  one.  Where  the  supply  is  not 

a  discrete  item  accumulated  in  lots, tut  is  a  product  such 

as  chemicals  or  other  commodities  which  have  not  distinct 

existence  apart  from  the  lot,  the  sampling  method  must  be 

one  capable  of  accurately  and  uniformly  predicting  the  physical 

4 

characteristics  of  the  entire  lot. 

In  Frank  &  Warren,  Inc. ,  ^  for  example,  the  contractor 
was  awarded  a  fixed  price  contract  to  supply  items  with 
knurled  knobs.  The  knurls  made  gripping  the  knobs  easier; 
the  knurls  were  supposed  to  run  diagonally  from  the  upper 
left  to  the  lower  right  of  the  knob.  The  contract  had 
no  specified  sampling  procedure,  but  upon  delivery,  the 
Government  inspected  only  50  of  the  313  items  tendered.  The 
fifty  were  inspected  visually;  nine  had  knurls  running  in  the 
wrong  direction.  Fifteen  of  the  313  items  were  also  inspected 
for  the  required  dimensions,  and  all  of  those  failed  to 
meet  the  contract  requirements.  The  Government  rejected  them 
all,  and  the  contractor  claimed  the  costs  of  reworking  the 
lot. 

The  Board  upheld  the  rejection  on  the  ground  that  the 
sample  size  was  reasonable  and  the  sample  representative  of 
the  entire  lot.  The  Board  reasoned  that  the  contractor  had 
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supplied  a  lot  that  was  defective  in  q uantit.y  as  well  as 
quality;  this  was  considered  a  valid  basis  for  rejection. 

What  is  confusing  about  the  rationale  is  the  need  to 
find  that  the  samples  were  representative  and  of  a  reasonable 
size.  If  one  uses  the  defective  quantity  rationale,  there 
would  be  a  failure  in  quantity  regardless  of  how  the  defects 
were  discovered.  It  would  not  matter  whether  the  samples 
were  representative  or  not.  The  Board  did  not  say  so,  but 
the  reason  for  the  requirement  of  representative  samples  of 
a  reasonable  size  may  be  an  outgrowth  of  the  requirement 

A 

that  the  defects  in  performance  be  more  than  de  minimus. 

Today,  the  focus  would  be  on  the  substantial  compliance  doctrine 
and  involve  a  determination  of  whether  the  lot  of  supplies 
was  timely  delivered  under  the  reasonable  belief  that 
they  were  acceptable,  and  whether  tne  defects  were  minor 

n 

and  readily  correctable . ‘  For  a  board  or  court  to  resolve 
that  issue,  they  will  apparently  impose  these  minimum 
requiremer ts  on  sampling  where  it  is  not  specified  in  the 
contract . 

This  conclusion  seems  supported  by  a  more  recent 
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decision.  In  Filcon  Corp.  the  Board  also  considered 
non-contractual  sampling  and  the  subsequent  rejection.  The 
Board  upheld  the  rejection  by  concluding  that  the  sampling 
evidence  was  sufficient  to  establish  the  existence  of 
"significant  nonconformities”  throughout  the  lot.  The 


Board  held  that  a  sample  in  such  a  case  must  be  representatve 
of  the  lot  and  the  sample  size  reasonable. 
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If  the  sampling  is  conducted  properly,  pr.e  1  cv--rr 

is  under  no  duty  to  inspect  each  item  of  a  let  v . ::  r* 

out  those  supplies  which  are  acceptable  from 

g 

are  not . 

There  may  be  specific  provisions  in  cr.e  nr.::  v  * 
limit  the  right  of  the  Government  to  conduce  camr  11 
inspections.  MIL-STD-105D  is  a  specif  icaticr.  wr.i  :r. 
the  sampling  procedures  which  must  be  followed  wr.c-r.  1  *  1.: 
incorporated;  it  will  be  discussed  later.  However,  ccr.-r 
special  contract  language  can  also  constrain  she  Governmen 
use  of  sampling. 

In  Herlo  Corp ■ , for  example,  the  contractor  was 
required  to  supply  rifle  barrels.  The  contract  provided 
that : 

.  .  .  Barrels  will  be  accepted  based  on  an 

acceptable  statement  of  findings.  The  Govern¬ 
ment,  however,  may  conduct  independent 
inspection  to  verify  contractor  findings. 

Such  inspections  shall  be  made  at  destination 
and  non-conforming  barrels  shall  be  rejected 
and  returned  to  the  contractor.  Such  barrels  ^ 
may  be  reworked  and  resubmitted  for  acceptance. 

The  Government  rejected  an  entire  lot  of  571  barrels  after 

having  completely  inspected  only  about  100  of  them.  The 

Board  stated  that  this  provision: 

.  .  .  read  alone  could  be  understood  as 

restricting  the  Government  to  rejecting  only 
particular  barrels  that  do  not  conform  to  the 
specifications  as  disclosed  by  the  Govern¬ 
ment's  inspection.  Since,  such  barrels  may¬ 
be  reworked  and  resubmitted,  the  clause  at 
least  implicitly  requires  correct  notification 
of  the  defects  to  be  reworked  .  .  . 1- 

What  is  important  at  this  point  of  the  discussion  is  the 


limit  this  special  provision  placed  on  the  Government* 

right  to  reject  a  whole  lot  based  on  a  representative 

inspection.  Herlo  also  is  important,  though,  because 

the  Board  upheld  the  Government's  rejection  saying: 

.  .  .  However,  when  read  together  with  the 

contract  requirement  that  the  contractor 
maintain  an  inspection  system,  perform 
inspections  and  submit  the  results  thereof 
with  each  barrel  demonstrating  that  the 
barrels  conform  with  all  requirements,  we 
think  the  Government's  right  is  not  re¬ 
stricted  to  rejecting  individual  barrels 
for  individual  stated  defects. 

We  believe  the  Government  has  a 
right  not  only  to  reject  particular  barrels 
for  particular  defects  disclosed  after  an 
inspection  of  the  particular  barrel,  but 
also  to  decline  to  inspect  a  shipment  of 
barrels  when  an  inspection  of  a  reasonable 
number  of  barrels  discloses,  as  here,  such 
a  large  number  of  defects  as  demonstrates 
that  the  contractor's  inspection  system 
has  failed  adequately  to  screen  out 
defective  units. 13 

This  result  will  be  analyzed  further  in  Chapter  IV. 

But  apparently,  where  the  contractor  has  a  specific 
inspection  system  and  screening  obligation,  there  may 
a  right  by  the  Gove'  nment  to  use  a  sampling  inspection 
rejection  which  might  not  otherwise  have  been  allowed. 
The  rule  may  be  particularly  important  to  cons tructior: 
contracts ,  which  have  had  a  rule  regarding  unspecified 
sampling  which  is  decidedly  different  from  that  in  sup 
contracts . 
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Construction  Contracts 

The  Inspection  and  Acceptance  clause  used  in  construction 
contracts  differs  from  that  in  supply  contracts  in  that  it 
does  not  specifically  authorize  the  rejection  of  lots  of 
materials.  Perhaps  that  is  the  reason  the  decisions  do 
not  generally  allow  the  Government  to  sample  materials  and 
base  rejections  or  replacement  orders  on  that  kind  of 
inspection.  In  a  construction  contract,  rejection  of  material 
based  upon  sampling  is  only  proper  if  the  samples  are 

representative  and  accurately  determine  the  characteristics 

.  14. 

which  are  uniform  throughout  the  work. 

For  example,  in  Pams  Products,  Inc.1^  the  contractor 
was  awarded  a  fixed  price  construction  contract  for  the 
maintenance  of  airfield  pavement.  The  contract  specified  the 
proportions  of  ingredients  to  be  used  for  protective  sealant. 
After  application  of  three  coats  of  the  sealant,  the  Govern¬ 
ment  detected  peeling  of  the  surface.  The  Government  selected 
a  three  square  yard  portion  of  the  runway  and  scraped  off 
some  samples.  They  were  sent  to  a  laboratory  and  failed  the 
testing.  The  contractor  was  then  ordered  to  apply  a  fourth 
coat  of  sealant  to  the  runway. 

In  upholding  the  contractor's  claim  for  the  costs  of 
applying  the  additional  coat,  the  Board  found  the  sampling 
method  inadequate.  It  reasoned  that  three  square  yards  out 
of  725.000  square  feet  was  an  inadequate  sample  size  and 
that  the  method  of  selection  of  the  sample,  "eyeballing"  by 
the  inspector,  was  not  a  representative  method  of  sampling. 


90 


ws  tj  rr 


1  »JL »'.  »  ■.  »;.' »  .  »  j.  » !■  »U» 


r*  ¥’.  ■  v~* 


Such  a  sample,  said  the  Board,  was  not  proved  to  be  repre¬ 
sentative  of  the  entire  area. 

If  the  Government  can  prove  that  the  characteristic  being 
tested  is  uniformly  dispersed  throughout  the  materials  being 
tested,  such  as  the  tint  of  paint  which  has  been  mixed  in 
one  operation,  conceivably  sampling  can  be  used  to  demonstrate 
the  defectiveness  of  the  entire  batch. The  burden  is  on 
the  Government  to  prove  the  correctness  of  the  sampling 
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method. 
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Contractually  Specified  Sampling 

The  presence  of  a  contractual  sampling  plan  may 

eliminate  the  uncertainty  about  what  size  sample  must  be 

selected  as  well  as  the  need  to  demonstrate  the  representative 

nature  of  the  sample  so  long  as  the  plan  is  followed.  However, 

the  validity  of  the  rejection  then  is  closely  tied  to  the 

use  of  the  procedures  properly  that  are  specified.  There 

are  three  generic  classes  of  sampling  plans  that  are  used 

in  Government  contracts  routinely. 

The  one  encountered  most  commonly  in  the  case  law  is 
1  8 

MIL-STD-105D  or  its  previous  editions.  This  sampling 
plan  is  referred  to  as  inspection  by  attributes.  The 
specification  identifies  the  number  of  samples  which  are  drawn 
based  on  lot  size.  The  samples  are  evaluated  for  their  charac¬ 
teristics  with  tolerances  being  applied  as  specified  in  the 
contract.  The  samples  are  rated  on  the  basis  of  numbers  of 
defects.  If  the  number  of  defects  exceeds  a  specified  level, 
the  lot  is  rejected. 
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MIL-STD-414  is  a  specification  which  embodies  the  second 
kind  of  sampling,  inspection  by  variables  The  scheme  is  much 
the  same  as  MIL-STD-105D  so  it  will  not  be  discussed  in  detail. 
This  kind  of  plan  can  be  used  when  a  quality  characteristic 
can  be  measured  on  a  continuous  scale  and  the  quality  can  be 
expressed  in  terms  of  percent  defective.  For  example,  it  can 
be  used  when  the  characteristic  can  be  measured  in  terms  such 
as  pounds,  inches,  feet  per  second,  and  the  like.  When  the 
samples  are  selected  measurements  are  taken,  and  instead  of 
an  acceptable/unacceptable  determination  being  made,  the 
defects  are  expressed  in  percent  defective.  There  is  a 
statistical  formula  which  is  applied  to  the  sums  of  the 
percent  defectives  and  their  mean.  An  acceptability  constant 
is  taken  from  tables  in  the  specification  and  the  rejection/ 
acceptance  decision  is  made  based  on  a  comparison  of  the 
constant  with  the  percent  defective  quotient.  This  plan 
generally  makes  the  chance  of  rejection  dependent  on  the 
mean  of  the  deviations  from  contract  standards. 

The  third  generic  plan  that  one  encounters  is  the 
.  .  20 

continuous  sampling  plan.  Those  procedures  are  used  where 
products  are  submitted  for  inspection  by  conveyorized  process 
or  other  straight-line  materials  handling  methods  where  lot 
accumulation,  necessary  for  the  other  two  plans,  is  not 
feasible.  For  the  continuous  plan  to  be  used,  there  must 
be  a  moving  product,  ample  physical  facilities  to  permit 
rapid  100$  inspection  when  necessary,  relative  ease  of  inspection, 
and  a  process  which  produces  a  homogenous  material.  The  plans 


begin  the  sampling  with  100$  inspection.  At  this  stage,  the 

inspection  is  simply  a  sorting  process,  with  rejected  items 

taken  off  the  production  line  and  acceptable  products  allowed 

to  pass  through.  As  soon  as  a  specified  number  of  defect-free 

items  passes  during  a  given  production  interval  (which  are 

units  of  time  such  as  shifts),  the  sampling  begins.  The 

specification  specifies  the  ’trigger"  number  of  defect-free 

items  necessary  to  begin  the  sampling.  The  specification 

also  prescribes  the  number  of  samples  to  be  drawn  during 

any  given  production  interval.  The  specification  also  has 

"shifting"  conditions  for  shifting  back  and  forth  between 

100$  inspection  and  sampling  depending  on  the  acceptability 
2 1 

of  the  samples. 

The  published  decisions  have  involved  the  most  common 
of  the  three  sampling  schemes,  MIL-STD-105D.  For  that  reason, 
portions  of  the  specification  have  been  reproduced  in 
Appendix  C.  A  more  detailed  analysis  of  the  specification 
and  the  problems  which  arise  will  now  be  done. 

MIL-STD-105D 

An  inspection  by  attribute  is  an  "inspection  whereby 

either  the  unit  of  product  is  classified  simply  as  defective 

or  nondefective ,  or  the  number  of  defects  in  the  unit  of 

product  is  counted,  with  respect  to  a  given  requirement 

22 

or  set  of  contract  requirements." 

The  specification  classifies  defects  according  to 
seriousness.  A  critical  defect  is  one  that  judgment  and 
experience  indicate  is  likely  to  result  in  hazardous  or  unsafe 


conditions  for  individuals  using  the  product  or  one  that 
is  likely  to  prevent  performance  of  the  tactical  function 
of  a  major  end  item  such  as  an  aircraft.2-^  A  major  defect 
is  a  defect,  other  than  critical,  that  is  likely  to  result 
in  failure,  or  to  reduce  materially  the  usability  of  the 

oil 

unit  of  product  for  its  intended  purpose.  A  minor  defect 
is  one  that  is  not  likely  to  reduce  materially  the  usability 
of  the  unit  of  product  for  its  intended  purpose,  or  is 
a  departure  from  established  standards  having  little  bear¬ 
ing  on  the  effective  use  or  operation  of  the  unit.2^ 

The  defects  are  classified  according  to  the  highest  category 
per  unit.  A  unit  gets  only  one  classification,  either 
critical  defective,  major  defective,  or  minor  defective. 

These  defectives  are  classified  in  terms  of  percent 

defective.  The  consumer  agency  specifies  what  is  known  as 

an  Acceptable  Quality  Level  that  sets  the  standard  of  perfection 

for  the  lots  or  batches.  The  Acceptable  Quality  Level  (AQL) 

is  the  maximum  percent  defective  that  can  be  considered 
2  6 

satisfactory.  The  consumer  agency  also  specifies  an 
inspection  level  which  is  the  relationship  between  the  lot 
and  sample  size.  Then  the  tables  in  the  specification  are 
entered  with  the  inspection  level  and  AQL,  and  an  acceptance 
number  and  a  rejection  number  are  extracted.  When  the 
percent  defective  is  compared  to  this  rejection  number,  the 
decision  to  either  accept  or  reject  is  made. 

The  specification  gives  the  Government  the  right  to 
reject  any  unit  found  defective.  The  Government  can,  under 


the  specification,  require  the  supplier  to  inspect  every 

unit  of  the  lot  or  batch  for  critical  defects.  Lots  or 

batches  which  are  found  unacceptable  can  be  resubmitted 

for  reinspection  only  after  all  units  have  been  reexamined 

or  retested  and  all  defective  units  removed  or  defects 

corrected.  The  Government  reserves  the  right  under  the 

specification  to  determine  whether  normal  or  tightened 

inspection  will  be  used  during  rescreening  and  whether 

reinspection  will  include  all  types  or  classes  of  defects 

or  only  the  particular  type  or  class  of  defect  which  caused 

the  initial  rejection.  1  This  is  important  because  the 

AQL  may  vary  depending  on  the  class  of  defect  which  is 

being  considered.  A  rejection  could  be  caused,  for  example, 

because  of  an  excessive  number  of  major  defects,  as  specified 

by  the  agency.  The  specification  allows  the  Government  to 

order  the  contractor  to  conduct  complete  rescreening,  including 

screening  for  the  existence  of  minor  defects.  This  right 

may  be  particularly  important  where  the  Government  has  been 

relying  on  a  contractor's  inspection  system  to  adequately 
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identify  and  correct  these  kinds  of  problems.  To  the 

contractor,  this  specification  of  course  means  that  there  is 

29 

potential  for  higher  production  costs. 

Sampling  is  done  based  on  the  accumulation  of  lots  or 

batches.  The  supplier  has  the  obligation  to  provide  adequate 

and  suitable  storage  space  for  each  lot  or  batch,  equipment 

needed  for  proper  identification  and  presentation,  and 

30 

personnel  for  handling  and  drawing  samples. 


The  samples 


may  be  drawn  after  all  of  the  units  comprising  the  lot  or 

batch  have  been  assembled,  or  they  may  be  drawn  during 

assembly  of  the  lot  or  batch. 

The  specification  also  prescribes  conditions  under  which 

the  Government  can  switch  from  normal  to  tightened  or 

reduced  inspections?  In  general,  these  conditions  are 

a  specified  number  of  acceptable  lots, for  reduced  inspection, 

or  the  rejection  of  a  certain  percentage  of  lots  for  the 

tightening  of  inspection.  The  specification  allows 

discontinuation  of  inspection  by  the  Government  in  the  event 

that  ten  consecutive  lots  or  batches  remain  on  tightened 
33 

inspection.  J  Normal  inspection  is  generally  used  at  the 
beginning  of  sampling  unless  otherwise  directed  by  the 
Government;  such  a  direction  will  be  tested  for  arbitrariness.-^ 

Failures  to  Follow  Specified 
Sampling  Procedures 

The  sampling  specification  does  two  things.  First, 

it  establishes  the  standard  of  perfection  for  the  samples 
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drawn  from  the  lot.  ^  Second, it  establishes  the  size  of 
the  sample  drawn. 

Misapplication  of  the  Acceptable  Quality  Level  criteria 
by  the  Government  will  entitle  the  contractor  to  recover 
rework  and  reinspection  costs  after  rejection.  Also, 
the  failure  by  the  Government  to  select  a  sample  size  desig¬ 
nated  by  the  contract  will  render  the  test  results  invalid. 37 
These  rules  are  examples  of  the  general  rule  that  contractually 

o  Q 

mandated  sampling  procedures  will  be  strictly  enforced. 


The 
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burden  is  on  the  Government  to  prove  that  it  followed  them.-^ 

A  sample  must  be  drawn  randomly  without  regard  to  its 

.  4o 

quality.  "Eyeballing"  work  to  extract  a  sample  has  been 

disapproved  and  a  rejection  invalidated  because  it  is  an 

imprecise  method  of  insuring  a  representative  sample  is  drawn. ^ 

Probably  what  is  more  important  is  that  such  methods  offend 

the  rule  that  samples  must  be  drawn  impartially  and  not  with 

42 

regard  to  a  preliminary  determination  of  quality. 

One  case  that  applied  this  rule  structure  was  A . B . G . 

43 

Instrument  and  Engineering,  Inc,  v.  United  States.  J  There 
the  Government  failed  to  select  a  large  enough  sample  size, 
which  invalidated  any  argument  that  the  lot  was  defective  for 
the  defect  evaluated  by  sampling.  However,  as  appears  to  be 
the  case  often,  the  contract  specified  a  separate  basis  for 
rejection  which  was  based  on  major  defects  alone.  Although 
too  small  a  sample  was  drawn,  the  major  defect  level  was 
reached  and  the  rejection  was  held  proper  on  that  basis. 

Note  that  the  problem  was  not  whether  the  sample  was  drawn 
randomly.  Had  that  been  the  case,  there  may  have  been  more 
discussion  about  whether  the  sample  was  representative,  and 

44 

the  contract  specif ication  might  have  been  strictly  applied. 

There  is  an  opportunity  to  escape  the  strictness  of  the 

rule,  at  least  in  the  Armed  Services  Board  of  Contract  Appeals, 

if  the  Government  can  prove  that  the  deviation  in  sampling 

43 

procedure  caused  "no  appreciable  difference  in  result.  " 

In  that  case,  the  Board  considered  the  impact  of  a  smaller 
sample  size.  The  Government  had  selected  six  cases  of  eggs 
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out  of  a  lot  of  125  cases.  The  specification  required  that 
the  sample  size  be  eight  cases  based  on  that  lot  size. 

The  Board  considered  statistical  evidence  which  showed  the 
probability  of  acceptance  was  only  about  2%  lower  using  the 
modified  procedure  and  upheld  the  rejection.  Again,  this 
question  only  related  to  sample  size,  not  the  random  nature 
of  the  sampling  and  not  AQL.  At  any  rate,  the  Government 
apparently  has  the  burden  of  proving  that  the  defects  in 

the  procedure  were  not  serious  enough  to  effect  the  outcome 

•  v,i  46 
appreciably. 

There  is  one  decision  that  represents  a  departure  from 

this  line  of  reasoning  and  needs  some  examination,  however. 

47 

In  Temco,  Inc.  a  contractor  was  required  to  supply  steel 
shell  bodies  which  had  specified  yield  strength  requirements. 
The  contract  had  a  special  clause  which  allowed  the  Govern¬ 
ment  to  base  rejection  of  lots  of  shell  casings  on  the  results 
of  tension  tests  conducted  on  two  shells.  The  contract  did 
not  contain  MIL-STD-105D,  but  the  Board  found  that  the 
initial  agreement  provided  for  random  selection  of  the  shells. 

Sometime  after  an  extended  period  of  time  where  this 
random  selection  was  being  used,  and  lots  were  uniformly 
being  found  acceptable,  the  Government  had  a  shell  fail  during 
ballistics  testing  and  suspected  the  tensile  strength  was 
inadequate.  Because  of  the  importance  of  this  characteristic, 
the  Government  decided  to  change  the  method  of  selecting  the 
two  samples  it  tested  in  each  lot. 

There  is  a  correlation  between  hardness  and  tensile 
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strength  in  steel.  Hardness  tests  can  be  performed  non- 

destructively ,  so  the  Government  began  100%  hardness  testing 

on  the  shells  and  selected  the  softest  two  shells  for  tension 

testing.  Of  course,  this  procedure  was  designed  to  decide 

which  shells  had  the  most  probability  of  failure.  The 

rejection  rate  predictably  went  up,  as  did  the  contractor's 

production  costs  in  accommodating  the  new  hardness  testing. 

The  contractor  claimed  an  equitable  adjustment  under  the  Changes 

clause  for  the  increased  costs,  and  the  Board  held: 

.  .  .  the  appellant  is  entitled  to  an 
equitable  adjustment  for  costs  which  can 
be  demonstrated  as  having  been  caused  by 
the  change  in  the  testing  procedure  (as 
opposed  to  costs  caused  by  rejections  of  lots 
or  portions  of  lots  the  deficiencies  of 
which  might  have  escaped  detection  under  the 
original  test  procedure).  This  would  include 
such  things  as  material  handling;  provision 
of  space,  heat,  light,  etc.;  equipment,  if 
any;  the  destruction  of  four  bodies  from  each 
lot  instead  of  two;  and  the  delay  costs,  if 
any,  occasioned  because  of  the  increased  time 
required  by  the  hardness  testing  of  each 
body  in  a  lot."^° 

The  majority  of  the  Board  characterized  the  issue  as: 

.  .  .  whether  the  contract  called  for  the 

appellant  to  deliver  bodies,  any  one  of  which 
could,  if  tested,  successfully  pass  the  tension 
test  or  whether  the  contract  called  for  the 
production  of  lots  of  bodies  from  which  two 
drawn  at  random  can  pass  the  tension  test. 

The  latter  interpretation  would  be  the 
equivalent  of  saying  that  the  test  procedures 
specified  by  the  Government  were  an  essential 
part  of  the  over-all  technical  requirements, 
and  that  these  test  procedures  modified,  limited, 
and  subtracted  from  those  requirements.  ^9 

The  Board  resolved  the  issue  by  reasoning  that  a  promise  to 

use  a  random  sampling  selection  could  not  have  reasonably 

been  interpreted  by  the  contractor  to  mean  that  the  Government 


assents  to  lower  technical  requirements,  e.g.,  an  agreement 
to  accept  some  items  with  lower  than  required  tensile  strength. 
Therefore,  said  the  Board,  the  Government  could  use  an  other 


than  random  sampling  technique  to  insure  compliance  with 
the  technical  requirements. 

The  dissenting  opinion  seems  ’-ore  persuasive.  There 
seems  to  be  no  explanation  for  a:  igreement  to  use  random 
sampling  other  than  that  the  Gov  iment  has  chosen  to  accept 
the  occasional  defects  which  will  _>cape  detection  through 
use  of  the  agreed  system.  Probably  the  Government  expected 
that  the  production  process  would  produce  a  homogenous 
product  and  that  the  examination  of  two  shells  would  be 
sufficient  to  predict  the  characteristics  of  the  whole. 

The  Government  could  have  specified  "selection”  of 
the  two  shells  most  likely  to  fail  the  tensile  test,  yet 
it  didn’t.  The  only  reasonable  interpretation  one  can  give 
this  kind  of  provision  is  that  it  did  specify  an  element  of 
the  technical  quality  requirements  that  the  contractor  was 
required  to  meet.^ 

Government  Verification  Inspections 
Government  verification  inspection  will  be  treated  in 
this  chapter  so  it  can  be  contrasted  to  sampling.  Sampling 
is  a  process  of  determining  whether  the  work  conforms  to  the 
contract  by  inspecting  only  a  representative  portion  of  the 
whole.  Because  the  Government  agrees  to  sampling  as  a  basis 
for  inspection,  the  decisions  have  treated  deviations  from 
contract  procedures  strictly.  Sampling  apparently  is  an  elemen 
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of  those  parts  ox  a  contract,  including  the  technical  sp-:-  -1 
cations  and  test  requirements,  which  define  the  auuiity 
characteristics  of  work.^1  The  Government,  when  in  imp 
by  sampling,  makes  a  decision  to  accept  something  less  man 
fection  and  even  quantifies  it  when  an  AQL  is  specified. 

Verification  inspections  similarly  involve  ar.  ex  ami:. ah 
of  a  portion  of  the  work,  but  the  purpose  and  legal  effect 
be  different.  The  purpose  is  to  verify  that  items  produces 
are  complying  with  contract  quality  requirements,  out  the 
inspection  may  be  used  for  purposes  beyond  rejection.  Ikes 
inspections  and  surveillance  procedures  are  used  to  insure 
that  the  contractor  is  doing  inspection  required  by  the  ton 
submitting  accurate  statements  of  qualify  where  those  are 
required,  complying  with  the  duty  to  maintain  an  inspection 
system  acceptable  to  the  Government,  and  otherwise  perform! 
contractor  responsibilities  in  controlling  quality.  2  While 
rejections  may  be  based  on  the  accumulated  data,  these  ins p 
may  also  be  the  basis  for  other  corrective  action. 

These  verifications  can  consist  of  a  range  of  activity 
from  simple  review  of  contractor  records  to  actual  Governme 
inspection  and  testing.  The  problems  which  are  arising  u 


not  so  much  involve  contract  quality  as  they  do  the  potent 


for  increasing  the  contractor's  production  costs  based  on 
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the  way  the  Government  conducts  these  inspections. 


This  analysis  will  necessarily  involve  supply  contract 


The  issues  which  were  discussed  in  Chapter  I  are  introduces 
Also,  the  cases  dealing  with  inspection  during  performance 


of  construction  contracts  were  discussed  in  Chapter  I.-' 


Contractual  Requirements 

The  cases  are  infrequent,  but  when  the  Government  and 
contractor  agree  to  the  conditions  under  which  the  Government 
may  conduct  its  verification  inspections,  the  contractor  will 
be  entitled  to  an  equitable  adjustment  for  cost  increases 
caused  by  Government  verification  inspections  not  in  accord 
with  those  provisions .  This  rule  was  illustrated  in 
Columbia  Products ,  Inc . ^ 

In  that  case  the  contract  called  for  manufacture  and 

delivery  of  soup  to  be  used  by  the  armed  forces.  The  contract 

included  MIL-STD-105D  which  allowed  reduced  inspection  if 

ten  consecutive  lots  were  not  defective.  The  contract  also 

included  Defense  Personnel  Support  Center  Manual  4155 -5 

which  gave  the  Government  the  right  to : 

.  .  .  perform  verification  (examination  or 
testing  or  both)  to  assure  that  the  inspection 
performed  or  certificates  furnished  by  the 
contractor  are  reliable.  Initially,  the  amount 
of  verification  inspection  may  equal  the  amount 
of  inspection  performed  by  the  contractor.  It 
is  the  intent  of  the  Government  to  be  able  to 
rely  on  the  results  of  the  examinations  and  tests 
performed  by  the  contractor  so  that  the  amount 
of  verification  inspection  may  be  reduced 
accordingly.  .  .  When  any  element  of  the 

contractor  inspection  system  (a  particular 
test  or  examination  of  the  end  item  or  component) 
has  been  determined  to  be  unreliable.  .  .  the 
Government  reserves  the  right  to  consider  the 
inspection  system  as  a  whole  unreliable,  and 
to  return  to  full  lot  by  lot  verification.  .  . 
Examination  and  testing  by  the  Government  will 
continue  until  such  time  as  the  contractor's 
reliability  is  again  established  to  the  sat¬ 
isfaction  of  the  Administrative  Contracting 
Officer . 58 


The  Government  experienced  some  problems  with  the 
contractor's  performance  and  instituted  full  lot-by-lot 
testing.  It  refused  to  allow  a  return  to  reduced  verification 
testing  until  ten  successive  lots  had  been  tested  and  found 
acceptable,  arguing  that  MIL-STD-105D  provided  for  that 
procedure.  The  contractor,  on  the  other  hand,  proved 
that  prior  practice  under  the  clause  had  reduced  the  verifica¬ 
tion  testing  upon  the  acceptable  submission  of  five  consecu¬ 
tive  lots.  The  contractor  proved  that  it  had  relied  on 
this  contemplated  reduced  Government  verification  when  it 
bid,  and  that  the  Government  insistence  on  lot-by-lot  testing 
deprived  it  of  an  important  cost  savings. ^ 

The  Board  held  for  the  contractor.  It  first  held  that 
the  Government  misconstrued  the  applicability  of  MIL- 
STD-105D.  The  switching  provisions  there,  said  the  Board, 
related  to  the  intensity  of  the  sampling  that  either  the 
Government  or  contractor  would  use  to  determine  whether  or 
not  a  lot  complied  to  the  contract  requirements.^0  On  the 
other  hand,  the  DPSCM  4155-5  provision  was  the  applicable 
provision  which  controlled  the  frequency  of  the  Government 
inspection.  The  Board  accepted  the  contractor's  interpretation 
of  that  provision  and  ruled  that  the  Government  was  not 
justified  in  withholding  reduced  verification  inspection 
for  ten  consecutive,  acceptable  lots.  The  Board  also  considered 
alternative  reasons  advanced  by  the  Government  for  continuing 
lot  by  lot  inspection,  including  the  failure  of  the  contractor 
to  submit  required  data,  and  concluded  such  a  ground  was  not 


contemplated  by  the  agreement;  the  contractor  had  demonstrated 
that  its  inspection  and  test  system  was  reliable,  the  only 
relevant  condition. ^  The  same  result  has  been  reached 
under  a  similar  contract  provision  where  the  Government 
has  agreed  to  conduct  'bioving  lot"  rather  than  'Stationary  lot" 
inspections.  Failure  to  satisfy  the  contract  conditions  for 
shifting  to  the  more  costly  procedure,  in  terms  of  contractor 
impact,  will  subject  the  Government  to  liability. 

What  these  decisions  teach  is  that  the  Government  can 
not  rely  on  the  switching  procedures  of  the  standard  sampling 
specifications  to  justify  verification  inspection  changes 
where  the  parties  have  agreed  on  the  conditions  for  the 
changes.  The  sampling  specifications  are  generally  concerned 
with  determining  the  quality  of  products,  not  specifying 
the  conditions  under  which  it  is  permissible  for  the 
Government  to  increase  the  extent  to  which  it  can  interfere 
with  the  contractor's  performance. 


Verification  Inspection  Where 
Not  Specified 

It  now  appears  that  the  Government's  right  to  conduct 
verification  inspection  is  only  circumscribed  by  the  general 
obligation  not  to  unreasonably  delay  the  contractor. 

Allied  Paint  Manufacturing  v.  United  States, ^  which  was 
discussed  in  Chapter  I,  suggested  that  rule.  There,  remember, 
the  Government  tightened  its  inspection  procedure  by  going 
to  full  acceptance  testing  after  it  had  been  using  reduced 
verification  testing  previously.  The  court  considered  the 


standard  inspection  clause,  which  gives  the  Government  the 

right  to  inspect  at  all  times  and  places,  as  justification 

for  that  kind  of  change  in  the  absence  of  a  "quality 

Ah, 

assurance  agreement  between  the  parties.  .  .  The  court 

went  on  to  approve  the  Board's  analysis  of  unreasonable 
delay,  implying  that  the  obligation  not  to  unreasonably 
delay  is  still  important  in  these  kinds  of  cases. 

In  G.W.  Galloway  Co.^  a  supply  contractor  asserted 
that  a  resident  inspection  force  was  excessive  and  that 
the  inspections  interfered  with  performance.  The  Board 
found  that  the  Government  had  interfered  impermissibly 
with  the  contractor's  performance.  The  Board  held  that 
although  the  Government  can  inspect  at  all  times  and 
places,  and  the  contractor  can  even  be  expected  to  incur 
some  costs  in  assisting  the  Government  with  inspection, 
the  Government  does  not  have  unlimited  authority  or 
discretion  to  conduct  inspections  without  regard  to  the 
impact  that  its  inspection  practices  may  have  upon  the 
contractor's  production  process. 

Implicit  in  this  formulation  of  the  rule  are  consider¬ 
ations  that  were  identified  in  Chapter  I  and  which  are  of 
particular  relevance  to  this  kind  of  issue. ^  Without 
restating  those  observations  entirely,  the  question  of 
unreasonable  interference  is  probably  resolved  by  gauging 
the  parties  expectations  to  such  a  contract.  The  process 

seems  to  come  down  to  balancing  the  forseeable  cost  impact 
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of  inspection  activity  against  its  utility  and  necessity. 


There  are  policies  and  procedures  for  verification 
inspection  located  in  different  publications,  most  of  which 
are  not  incorporated  into  the  contract  but  serve  to  direct 
Government  quality  assurance  personnel  in  the  performance  of 
their  duties.  While  these  manuals  and  regulations  do  not 
have  the  legal  significance  of  provisions  made  a  part  of 
the  contract,  such  as  those  in  Columbia  Products,  they  may 
nevertheless  have  some  significance  to  any  reasonableness 
analysis.  It  has  been  said  that  Government  policy  pronounce 
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ments  may  be  considered  in  interpreting  contract  language. 

It  would  seem  sensible  that  the  Government  directives  and 
procedures  might  be  useful  in  defining  reasonable  upper 
limits  of  interference  by  verification  inspection.  With 
that  in  mind,  the  discussion  will  now  turn  to  the  regulatory 
provisions  that  apply. 

Government  Regulations  and  Policy 
Concerning  Verification 

The  use  of  verification  inspections  implies  that  the 
Government  will  be  engaged  in  quality  assurance  activity 
at  the  source,  the  contractor's  plant.  There  is  specific 
guidance  about  when  source  quality  assurance  action  will  be 
designated.  Generally,  when  an  advanced  quality  control 
specification  or  contractor  inspection  system  requirement 
is  incorporated  into  the  contract  because  of  the  complexity 

or  critical  nature  of  the  items,  quality  assurance  at  source 
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will  be  conducted  by  the  Government.  y  Additionally,  these 
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activities  take  place  at  the  source  when: r 


1.  performance  of  quality  assurance  at  any  other  place 
would  require  uneconomical  disassembly  or  destructive  testing; 

2.  special  instruments,  gauges,  or  facilities  are  needed 
and  are  available  only  at  source; 

3.  Government  quality  assurance  during  performance  is 

essential,  as  where  quality  control  is  closely  related  to 
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production  methods;' 

4.  the  supplies  require  inspection  and  are  destined 
for  overseas  shipment;  or 

5.  when  otherwise  in  the  best  interests  of  the 
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Government. 

There  is  no  real  standardization  among  the  agencies  in 
the  use  of  these  terms.  Quality  assurance  has  generally 
been  taken  to  refer  to  the  activity  the  Government  engages 
in  to  determine  whether  the  contractor  has  fulfilled  its 
contract  obligations  pertaining  to  quality  and  quantity.'-^ 

It  is  a  planned  and  systematic  pattern  of  all  actions  nec¬ 
essary  to  provide  adequate  confidence  that  adequate  technical 
requirements  are  established,  products  and  services  conform 

to  established  technical  requirements,  and  satisfactory 
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performance  is  achieved.  These  actions  can  include 
inspection  of  supplies  and  services,  review  of  the  contractor's 
inspection  system  or  quality  program,  maintenance  of  Govern¬ 
ment  records  to  reflect  deficiencies  and  corrective  measures, 
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and  review  and  evaluation  of  other  quality  data.'-' 


The  terms  used  to  refer  to  the  contractor’s  obligations 
vary;  it  may  have  to  maintain  an  inspection  system  (DOD)  or  quality 
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control  program.  These  are  the  focus  of  all  the  attention. 

The  procurement  regulations  are  uniform  in  requiring 
designation  in  the  contract  where  the  Government  reserves 

rp  Q 

the  right  to  conduct  inspection^  or  other  quality  assurance 
'•  •  79 

activity. ''  Generally  when  inspection  is  to  be  done  at  the 

source,  the  location  may  not  be  changed  without  the  authori- 
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zation  of  the  contracting  officer.  These  requirements 
may  have  helped  alert  potential  contractors  to  the  degree 
of  Government  inspection  they  could  expect,  as  well  as 
help  them  form  some  estimate  of  how  much  it  would  cost  in 
terms  of  production  difficulties. 

The  specific  mechanisms  of  verification  inspection  are 
contained  in  agency  handbooks  and  manuals  that  may  not  be 
incorporated  in  the  contract.  Yet  there  are  general  policy 
statements  which  encourage  reduced  Government  surveillance 
of  contractor  quality  systems  when  the  performance  and 
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product  quality  indicate  that  it  is  justified. 

One  way  that  this  is  accomplished  is  through  reliance 
on  contractor  statements  of  quality  or  certificates  of 
conformance  as  a  basis  for  shipment  authorization  or  even 
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acceptance:  Generally,  however,  the  Government  still  does 
not  forfeit  its  right  to  make  periodic  inspections,  although 

Q  o 

they  are  not  conducted  routinely  as  a  matter  of  policy.  J 

The  techniques  of  verification  by  the  Government  range 

from  actual  inspection  and  test  by  the  Government,  to 
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analysis  of  their  records.  The  Department  of  Defense  employ 
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probably  the  most  elaborate  verification  process.  D 


The  Department  of  Defense  quality  assurance  procedures 
are  published  in  a  joint  department  publication,  Defense 
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Logistics  Agency  Manual  (DL AM.  8200.1?  NASA  and  GSA  have 
published  similar  manuals  for  use  ty  their  own  quality 
assurance  personnel,  although  they  are  not  as  detailed.^ 

DLAM  8200.1  is  of  particular  interest  because  it  is  used 
by  the  Defense  Contract  Administration  Service  (DCA3)  which 
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performs  much  of  the  surveillance  activity  for  other  agencies. 

The  verification  activities  described  in  the  manual  include®^ 
review  of  the  contractor's  quality  control  program,  where 
one  is  applicable,  as  well  as  a  review  of  the  written  pro¬ 
cedures  which  the  contractor  has  published  to  guide  its  own 
employees.  The  manual  also  prescribes  the  use  of  a 
"Product  Verification  Inspection. "  The  process  begins  generally 
with  an  initial  product  verification  which  includes  a  review 
of  the  physical  facilities  and  an  initial  inspection  of  the 
product.  Depending  on  the  outcome  of  this  initial  inspection, 
the  Government  can  use  either  a  reduced  or  an  intensified 
product  verification.  The  continuing  verification  has 
sampling  procedures  which  are  much  the  same  as  those  in 
sampling  specifications,  although  they  are  not  constrained 
by  agreed  procedures.  There  are  also  switching  procedures 
for  tightening  and  reducing  the  verification  sampling,  based 
on  conformance  of  the  product  during  verification  testing. 

This  is  but  a  brief  description  of  the  nature  of  the 
Government  directives  which  control  the  verification  inspection. 
These  provisions  are  not  contractually  binding,  unless  of  course 


they  are  incorporated  in  the  contract.  But  they  might 
be  useful  to  a  contractor  who  is  faced  with  what  appears 
to  be  unreasonable  interference  by  the  Government.  The 
policies,  and  the  procedures  used  by  the  Government  to 
implement  them,  could  highlight  unduly  stringent  surveillance 
of  a  contractor.  For  example,  there  is  a  provision  in  Defense 
Logistics  Agency  Manual  8200.2,  used  by  the  Defense  Contract 
Administration  Service,  which  says  that  routine  surveillance 
will  not  be  done  of  a  contractor  whose  quality  certificates 
are  accepted  unless  there  is  a  reason  such  as  criticality 
of  the  end  item  or  a  basis  for  questioning  the  reliability 
of  the  certificates.^0 

Conclusion 

It  seems  quite  clear  that  rejection  can  be  based  on 
sampling  inspection  in  supply  contracts  even  if  not  specified. 
The  sampling  procedure  must  include  an  adequate  size  sample, 
impartial  sample  selection,  and  techniques  which  otherwise 
insure  that  the  sample  is  representative.  In  construction 
contracts,  however,  the  right  to  reject  work  based  on  sampling 
is  very  limited  unless  specified  in  the  contract. 

The  standard  sampling  specifications  are  strictly 
applied  when  the  Government  agrees  to  base  its  rejections  on 
those  procedures,  although  there  is  apparently  room  for  the 
Government  to  prove  that  deviations  were  statistically 
insignificant,  where  the  only  deviation  was  in  sample  size. 

The  specifications  also  include  other  rights  of  the  Government, 


however,  which  are  important  to  its  ability  to  assure  that 
work  meets  contract  requirements.  It  can  order  tightened 
inspection  and  rescreening  under  certain  circumstances, 
and  it  can  even  cease  acceptance  inspection  where  lot 
quality  is  consistently  bad  enough. 

The  sampling  specifications  apparently  have  nothing 
to  do  with  the  Government’s  procedures  for  verification 
inspection.  So  if  the  contractor  and  Government  agree  to 
the  conditions  under  which  the  Government  will  perform 
its  verification  inspections,  the  triggering  provisions  in 
the  sampling  specifications  do  not  apply  generally. 

But  where  there  is  no  quality  assurance  agreement  which 
limits  the  right  of  the  Government  to  inspect  during  production 
the  Government's  activity  is  constrained  only  by  the  general 
obligation  to  not  unduly  delay  the  contractor.  Absent  some 
demonstration  that  inclusion  of  these  provisions  in  the 
contract  is  beneficial,  agencies  probably  should  try  to 
avoid  including  verification  procedures  in  the  contract 
unless  they  are  willing  to  sacrifice  the  flexibility  inherent 
in  the  general  right  to  inspect  at  all  reasonable  times  and 
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3251  (1961). 

7 

Radiation  Technology,  Inc.  v.  United  States,  177  Ct.  Cl. 

227,  366  F . 2d  1003  (1966) . 

O 

ASBCA  19.578,  75-1  B.C.A.  71  11,303.  aff'd  on  reconsideration, 
75-2  B.C.A.  71  11,527  (1975). 

Q 

7  Frank  &  Warren,  Inc.,  supra  note  5. 

■°  ASBCA  18,612,  75-1  B.C.A.  71  11,347  (1975). 

1  Id_^  at  54,051. 

■2  Id. 

3  Id. 

Walsky  Constr.  Co.,  ASBCA  19,875,  77-1  B.C.A.  71  12,388, 
aff'd  on  reconsideration,  77-2  B.C.A.  71  12,632  (1977);  see 
D.R .  Kincaid,  Ltd.,  ASBCA  8615,  65-1  B.C.A.  71  4810  (196517 

5  ASBCA  15,847,  72-1  B.C.A.  71  9401  (1972). 

6  Id. 

^  See  Walsky  Constr.  Co.,  supra  note  14. 

Q 

See  Appendix  C. 

MIL-STD-414,  Sampling  Procedures  and  Tables  For  Inspection 
By  Variables  For  Percent  Defective  (11  June  1957). 

'0 

'  MIL-STD-1235B,  Single  and  Multi-Level  Continuous  Sampling 
Procedures  and  Tables  For  Inspection  By  Attributes. 

n 

The  single-level  and  multi-level  schemes  differ  m  the  number 
of  sampling  levels  that  are  available  for  shifting  to  and  from. 
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Appendix  C,  HI  1.4. 
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HI  2.1.1, 


24 


hi  2.1.2. 


25 


ht  2.1.3. 


26 


hi  4.2. 


27 


it  6. 
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In  this  regard  see  the  discussion  in  Chapter  V  dealing  with 
Government  remedies  for  quality  system  failures. 


29 


See ,  e .g. ,  Baifield  Industries,  Division  of  A-T-0,  Inc., 


ASBCA  13 


e.g.  , 
37418, 


77-1  B.C.A.  hi  12,308,  at  59,416  (1976). 
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hi  5.4. 


31 


ht  7.3. 

32  „  8. 

33  <jj  8.4. 

3 4  HI  8.1  i  Pioneer  Canvas  Products  Co.,  ASBCA 99 32,  65-1  B.C.A.  Hi  4765  (1965}. 

35  See  Aero-Fab  Corp.,  ASBCA  3837,  57-1  B.C.A.  HI  1243  (1957). 


36 


Kollsman  Instrument  Corp.,  ASBCA  14,849,  74-2  B.C.A.  HI 


10,837  (1974). 

3^  Churchhill  Chemical  Corp.,  GSBCA  4321,  77-1  B.C.A.  HT  12,318 
(1977). 

38 


RODA  Enterprises,  Inc.,  ASBCA  22,323,  81-2  B.C.A.  HT  15,419 
(1981) j  see  Elgin  National  Watch  Co.,  ASBCA  9815,  65-1  B.C.A. 

hi  4615  (1955)  • 
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RODA  Enterprises,  Inc.,  supra  note  38. 
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See  Baifield  Industries,  supra  note  29,  at  59, 373 !  Pams 
Products ,  supra  note  15. 

41 

Pams  Products,  supra  note  15 • 

42 

Puma  Chemical  Co.,  supra  note  4. 

43 


219  Ct.  Cl.  381,  593  F . 2d  394  ('9?'). 


*  •  •  '*.  •  •  * 


If  the  discovery  of  major  defects  were  to  be  done  randomly, 
as  is  the  scheme  in  MIL-STD-105D ,  then  the  use  of  a  non¬ 
representative  method  which  was  impartial  could  result  in 
more  frequent  discovery  of  major  defects.  In  that  case,  it 
would  seem  that  the  result  would  be  different,  and  the 
Government's  procedure  would  be  held  invalid. 

^  Poultry  Producers  Ass'n,  ASBCA  963d,  65-1  3.C.A.  *  4807 
(1965)  • 

8  See  RODA  Enterprises,  Inc.,  supra  note  38. 

7  ASBCA  9588,  65-1  B.C.A.  TT  4822  (1965). 

8  Id.  at  22,845. 

9  Id.  at  22,843. 

0  Compare  the  cases  in  notes  41-42. 

1  See  Carlstrom  Pressed  Metal,  ASBCA  4940,  59-2  B.C.A.  f  2273 
(1959);  Aero-Fab  Corp.,  supra  note  35* 

2 

Defense  Logistics  Agency  Manual  8200.1,  Section  IV,  Part  IV. 

This  manual,  entitled  Procurement  Quality  Assurance,  is  a 
joint  services  manual.  Other  services  regulatory  designations 
are  Army  Regulation  702-4,  Air  Force  Regulation  74-15, 
and  Navy  NAVMATINST  4355. 69A.  See  also  DLAM  8200.2  which 
is  used  by  the  Defense  Contract  Admins is trat ion  Service  in 
its  quality  assurance  activities.  Verification  by  the 
General  Services  Administration  Federal  Supply  Service  is 
outlined  in  FSS  P  2901.5 »  Volume  5>  Supply  Operations 
Quality  Control,  and  FSS  P  4400.1,  Chapter  12.  NASA  publishes 
its  guidance  in  NASA  Handbook  5330.7,  Management  of 
Government  Quality  Assurance  Functions  For  Supplier  Operations, 
as  well  as  NASA  Handbook  5300.4  (2B),  Quality  Assurance 
Provisions  for  Government  Agencies. 

8  See  DAR  14-103;  NASA  PR  t  14.103. 

4 

See ,  e ,g. ,  Garland  Foods,  Inc.,  ASBCA  21,571,  79-1  B.C.A.  t 
13> 877 ,  aff'd  on  reconsideration,  79-2  B.C.A.  t  14,141  ( 1979 ) * 

^  See  the  discussion  accompanying  notes  83-92  in  Chapter  I.pp.  23ff. 

8  See  Garland  Foods,  Inc.,  supra  note  54. 

7  ASBCA  21,172,  78-1  B.C.A.  vt  13,089  (1978). 

8  Id.  at  63,973. 
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Id.  at  63,972. 


Id.  at  63,975. 


Id.  at  63,978. 


See  Garland  Foods,  Inc.,  supra  note  54, 


200  Ct.  Cl.  313,  470  F . 2d  556  (1972). 


64 

Id.  at  326. 


ASBCA  16,656,  73-2  B.C.A.  if  10,270  (1973). 


See  in  particular  the  discussion  associated  with  notes  75- 
98  and  106-109,  pp  24-33. 

67  O  Tul  1  £  r'  _  T  t  —  \  c*  T\r*  n  O  o  7  I, 


See  G.W.  Galloway,  supra  note  65;  Lumen,  Inc.,  ASBCA  336^, 
1964“B.C.A.  if  4436  (1964) . 


See  Piracci  Constr.  Co.,  GSBCA  3477,  74-2  B.C.A.  if  10,800 
(1974) ;  Cone  Brothers  Contracting  Co.,  ASBCA  16,078,  72-1 
B.C.A.  if  9444  (1972) . 


DAR  14-305. 2(a) . 


'  DAR  14-305.2(6)  j  FPR  §  1-14.105-2;  NASA  PR  iT  14.206-2. 

71  NASA  PR  iT  14.206-2(v). 

72  FPR  §  l-l4.105-2(g)  ;  NASA  PR  ii  14 . 206-2( vii ) . 

73 


The  proposed  Federal  Acquisition  Regulations  clarify 
the  distinction.  FAR  §  46.101. 

74  , 

1  T  HAD  err  T/l.  AA1  1  n  4-u^v  ^  -P  4  4  4-1  4  _  ha-tt  omn 


DAR  if  14-001.10.  See  the  definitions  in  MIL-STD-109B , 
Quality  Assurance  Terms  and  Definitions,  at  Appendix  I. 


75  DAR  if  14-103 ( a)  ;  NASA  PR  if  14.103(h) 

76 

had  .tt  1  / 1  n 


DAR  <n  14-001.9 


MIL-STD-109A  at  Appendix  I. 


DAR  if  14-305.1;  FPR  §  1-14.105-1;  NASA  PR  if  14.206-1. 


DAR  if  14-305.1. 


DAR  if  14.305.1. 


See,  e  ■  g.  ,  Department  of  Defense  Directive  4155.1,  Quality 
Program,  at  <fi  C-8(d)  (10  Aug  78). 

82 

Id.  See  also  the  Federal  Supply  Service  Quality  Approved 
Manufacturers  Program,  FSS  P  4400.1,  Chapter  13;  DAR  t 
14- 306 ( c ) ;  FPR  §  1-14.205. 

83  FSS  P  4400.1,  Chapter  13;  DLAM  8200.2,  Section  IV. 

84 

FSS  P  4400.1,  Chapters  12  and  13;  DLAM  8200.1,  Section  IV 
83  DLAM  8200.1,  Section  IV,  Part  4. 


For  the  alternate  designations  of  this  manual  in  the  other 
DOD  agencies,  refer  to  note  52. 

8^  Refer  to  note  52. 

QO 

See,  e^.,  DLAM  8200.2. 

89  DLAM  8200.1,  Section  IV,  Part  4. 

90  DLAM  8200.2,  4-103b. 


CHAPTER  IV 


THE  ALLOCATION  OF  THE  COSTS  AND  RESPONSIBILITIES 
WHEN  THE  GOVERNMENT  INSPECTS 

The  previous  three  chapters  were  concerned  primarily 
with  the  limits  of  the  Government’s  right  of  inspection.  In 
these  final  two  chapters,  the  emphasis  will  change  to  an 
examination  of  the  duties  of  each  party  with  respect  to 
assuring  quality. 

This  chapter  will  begin  with  a  discussion  of  the  cost 
allocation  provisions  in  the  standard  inspection  clauses. 

Every  visit  the  Government  makes  to  the  contractor's  plant 
or  site  of  work  requires  expenditure  of  money.  There  are 
specific  rules  which  determine  who  should  bear  the  cost  of 
Government  inspection. 

Then  the  analysis  will  turn  to  the  responsibilities 
for  inspection  which  are  assumed  by  the  Government.  While 
the  standard  inspection  clause  language  appears  to  relieve 
the  Government  of  any  obligations  to  act  for  the  benefit  of 
the  contractor,  there  are  nevertheless  some  duties,  recognized 
in  the  decisions,  which  are  a  source  of  potential  liability. 
One  relates  to  the  Government’s  duty  to  clarify  inspection 
practices  and  standards  and  to  otherwise  cooperate.  The 
other  duty  concerns  the  obligation  of  the  Government  to 
disclose  its  knowledge  of  defective  performance. 
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The  Cost  of  Government  Inspections 


This  section  is  limited  to  a  discussion  of  Government 

inspection  costs  because  generally  the  contractor  has  to 

pay  for  the  inspections  that  it  must  perform.1  Similarly, 

the  Government  bears  the  cost  of  much  of  its  quality 

2 

assurance  activity,  but  there  is  specific  contract  language 
which  changes  those  general  rules.  Of  course,  there  may  be 
special  contract  language  which  allocates  the  costs  of  testing, 
but  this  analysis  will  be  concerned  with  the  general  provisions 

Costs  Assumed  By  the 
Government 

Pursuant  to  the  supply  contract  inspection  clause, 

the  Government  assumes  the  expense  of  inspection  and  testing 

done  at  a  point  other  than  the  premises  of  the  contractor 

4 

or  a  subcontractor. 

In  any  inspection  or  test,  damage  caused  by  the 
Government  which  is  beyond  the  extent  contemplated  by  the 
parties  at  the  time  of  contracting  must  be  paid  by  the 
Government. However,  incidental  damage  which  is  clearly 
contemplated  and  usual,  such  as  the  chipping  of  mortar  and 
grout  during  inspection  by  an  experienced  inspector  acting 
in  good  faith,  is  not  unreasonable  and  does  not  subject  the 
Government  to  liability.^ 

In  supply  contracts,  where  sampling  is  prescribed  by  the 


contract,  the  Government  is  not  liable  for  any  reduction  in 

value  of  samples  used  in  connection  with  an  inspection  or 

7 

test  that  led  to  a  valid  rejection. 


Costs  Assumed  by  the 
Contractor 


The  Obligation  to  Provide  Assistance 
to  the  Government 


Both  the  supply  and  construction  contract  inspection 

clauses  contain  a  provision  which  obligates  the  contractor 

to  provide,  without  additional  charge,  reasonable  facilities 
8  o 

and  assistance,  labor,  and  materials  necessary  for  safe  and 

convenient  Government  inspection.  The  joint  manual  which 

controls  quality  assurance  activity  on  Department  of  Defense 

contracts,  DLAM  8200.1,  states  the  obligation  this  way: 

.  .  .  The  standard  inspection  clause  when 
included  in  a  contract,  is  an  agreement  that  the 
contractor  without  additional  charge  shall  pro¬ 
vide  all  reasonable  facilities  and  assistance 
for  the  safety  and  convenience  of  the  Government 
inspectors  in  the  performance  of  their  duties. 

What  is  reasonable  will  be  determined  on  a  case 
by  case  basis  for  the  minimum  essentials 
necessary  for  PQA  [Procurement  Quality  Assurance] 
actions.  In  some  situations  the  QAR  [Quality 
Assurance  Representative]  may  only  need  the 
short  time  use  of  a  table  or  desk  somewhere  in 
the  facility.  In  other  situations  he  may 
need  assigned  desk  space  and/or  inspection 
space.  This  clause  requires  the  contractor  to 
provide,  as  necessary,  equipment  and/or  personnel 
to  perform  inspection  and  test  required  by  the 
Government  to  determine  product  conformance  , 

and  contractor  compliance  to  contract  requirements. 

The  clause  in  supply  contracts  has  been  construed  to 

require  the  contractor  to  have  an  inspector  present  at  no 

charge  to  the  Government  during  a  test  being  witnessed  by  the 

Government . ^  It  has  also  been  applied  to  require,  at  no 

additional  cost,  the  disassembly  and  reassembly  of  valves 

for  inspection  even  though  the  Government  could  have  inspected 

12 

them  during  production. 


The  clause  in  construction  contracts  has  been  held  to 

allow  the  Government  to  require  the  contractor  to  supply 

labor  and  equipment  to  assist  the  Government  in  taking  soil 

13 

samples  at  the  construction  site.  J  Apparently  the  obligation 

to  assist  does  not  include  the  costs  of  unnecessarily  repetitive 

tests  which  are  not  normally  incident  to  the  type  of  work 
.  14 

involved.  But  it  is  clear  that  the  obligation  to  assist 

means  more  than  just  assisting  in  preserving  the  safety  and 

efficiency  of  Government  activity  or  in  simply  keeping 

personnel  and  equipment  out  of  the  Government’s  way.^ 

The  limit  of  the  obligation  was  apparently  breached  in 

J. W.  Bateson  Co ■ ,  although  the  issue  was  not  squarely  faced. ^ 

There  the  contracting  officer  sent  the  contractor  an  order 

to  test  the  calibration  of  breakers  in  switchboards.  The 

contractor  assistance  provision  was  different  from  that  in  the 

current  clause,  but  analagous.  When  the  contractor  filed  its 

claim  for  the  costs  of  the  test,  the  contracting  officer 

couched  the  denial  in  terms  of  the  contractor  obligation  to 

furnish  all  necessary  facilities,  labor,  and  material  for 

examination  of  the  switchboards.  The  Board  found  the  change 

compensable,  concluding  that  an  order  to  conduct  tests  not 

required  by  the  contract  was  "outside  the  scope  of  it.” 

Considering  the  fact  that  the  contractor’s  obligation  is  stated 

in  terms  of  "assistance,"  it  seems  sensible  that  it  refers 

to  helping  during  Government  examination.  Ordering  the  contractor 

to  perform  tests  not  specified  in  the  contract,  as  in  Bateson , 

or  the  use  of  special  inspection  devices  not  contemplated  at 

17 

award,  are  beyond  its  intent. 


120 

Government  Reinspection  Costs 

In  the  standard  construction  Inspection  and  Acceptance 

clause,  the  contractor  may  be  charged  with  "any  additional 

cost  of  inspection  or  test  when  material  or  workmanship 

is  not  ready  at  the  time  specified  by  the  Contractor  for 

inspection  or  test  or  when  reinspection  or  retest  is  neces- 

1  8 

sitated  by  prior  rejection."  This  clause  has  been  construed 
along  with  a  contractor  notice  provision  to  permit  the  Govern¬ 
ment  to  charge  the  contractor  for  costs  incurred  in  preparing 
for  a  second  final  inspection  because  the  project  was  not 

"fully  completed"  as  the  contractor  represented  would  be 
19 

the  case.  '  Considering  the  nature  of  the  defects  in  tnat 

case,  the  rule  is  probably  more  accurately  stated  in  terms 

20 

of  substantial  completion,  rather  than  full  completion. 


A  supply  contract  similarly  allows  the  Government  to 
charge  the  contractor  for  additional  costs  of  Government 
inspection  and  test  when  supplies  are  not  ready  at  the 
time  the  inspection  and  test  is  requested  by  the  contractor, 


or  when  reinspection  and  retest  is  necessitated  by  prior 


21 


rejection.  Where  the  Government  relies  on  a  rejection  as 


justification  for  assessing  the  costs  of  reinspection,  it 

22 


must  prove  that  a  formal  rejection  took  place.  Suspension 

of  testing  so  the  contractor  can  cure  known  deficiencies  will 

2  3 

not  support  assessment  of  reinspection  charges.'^  The 
permissible  charges  of  reinspection  costs  have  been  construed 


to  include  the  two  way  transportation  costs  t  and  from  the 

24 

contractor ' s  plant . 


The  Defense  Acquisition  Regulations  have  a  procedure 
specified  for  reinspection  cost  charging.  J  The  regulation 
specifies  some  discretionary  considerations  in  deciding 
whether  to  charge  the  contractor  the  costs.  These  include 
the  frequency  of  contractor  delays,  reinspection  or  retests 
under  other  contracts  as  well  as  the  current  one;  the  reason 
for  the  delay,  reinspection,  or  retest;  and  the  expense  of 
recovering  the  additional  costs.  The  clause  says  that 
charges  for  such  delay,  reinspection,  or  retest  normally 
should  not  be  assessed  when  such  delay,  reinspection,  or 
retest  occurs  only  occasionally ,  or  results  from  causes 
beyond  the  contractor's  control,  or  when  the  expense  of 
recovery  outweighs  the  costs  to  be  recovered. 

Government  Inspection  of  Construction 
Work  Found  Defective 

Should  it  be  considered  necessary  or  advisable  by 

the  Government  to  examine  work  already  completed,  by 

removing  it  or  tearing  it  out,  the  contractor  is  obligated 

to  defray  all  of  the  expenses  of  the  inspection  if  the 

2  & 

work  is  found  to  be  defective.  It  appears  that  the 

requirement  that  work  be  torn  out  or  removed  is  a  condition 

rather  strictly  applied  before  the  Government  can  assess 

2? 

costs  under  this  clause.  '  Routine  laboratory  testing  costs 
even  if  work  is  found  not  in  compliance  with  contract 

28 

requirements,  apparently  is  beyond  the  contractual  intent. 
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Government  Responsibilities 


This  is  not  the  first  instance  when  Government 


responsibilities  have  been  discussed.  Implicit  in  most  of 
the  substantive  rules  discussed  thus  far  is  an  element  of 


responsibility.  If  one  turns  the  rules  around,  the  Government 
is  responsible  for  all  kinds  of  things.  It  is  responsible 
for  not  unreasonably  delaying  the  inspection.  It  is 
responsible  for  conducting  inspections  and  tests  in  compli¬ 
ance  with  contract  requirements,  or  reasonably  if  there  are 
no  prescribed  procedures.  What  distinguishes  this  part 
of  the  analysis  is  the  shifting  from  emphasis  on  the 
specifics  of  the  inspection  activity  to  the  broader  question 
of  just  what  activity  is  required. 

In  the  last  chapter,  the  problem  was  introduced  with 
verification  testing.  For  the  most  part,  verification  testing 
is  a  process  reserved  to  the  control  of  the  Government. 

The  Government  generally  only  assumes  contractual  responsibil¬ 
ities  for  conducting  the  inspections  in  certain  ways  when 
there  is  an  agreement.  Of  course,  the  presence  of  an  agree¬ 
ment  between  the  parties  obligating  the  Government  to  inspect 
or  test  for  the  benefit  of  the  contractor  changes  the  whole 
picture . 

But  usually  the  Government  attempts  to  make  it  abundantly 
clear  to  the  contractor  that  it  has  the  responsibility  to 
control  the  quality  of  the  end  product  so  that  the  contract 
requirements  are  met.  The  standard  inspection  clauses  are 
quite  clear  in  providing  that  inspections  and  tests  by  the 


Government  does  not  relieve  the  contractor  from  any  respon¬ 
sibility  regarding  defects  or  other  failures  to  meet  the 

contract  requirements  which  may  be  discovered  prior  to 
2Q 

acceptance.  The  procurement  regulations  similarly 
emphasize  that  the  contractor  is  responsible  for  controlling 
quality. 

Even  though  these  provisions  emphasize  the  contractor’s 

ultimate  responsibility,  the  Government  inspectors  do  have 

"responsibilities"  for  quality  assurance,  though  these  are 

not  contractual  in  origin.  The  procurement  regulations 

generally  state  that  the  Government  will  determine  the 

type  and  extent  of  Government  quality  assurance  actions 

required,  which  can  include  inspection  of  supplies  and 

services,  review  of  the  contractor's  inspection  system, 

maintenance  of  Government  records  of  actions  taken, 

verification  inspections  and  other  surveillance , • review 

of  quality  data  including  that  submitted  by  the  contractor, 

and  otherwise  evaluating  contractor  performance  and 

monitoring  the  contractor's  use  of  quality  assurance 

31 

resources  after  award.  Generally,  inspection  shall  be 

32 

conducted  m  all  cases  prior  to  acceptance,  although 
Certificates  of  Conformance  may  be  considered  as  a  basis 
for  acceptance  where  the  supplier's  reputation  or  past 
performance  is  reliable  and  there  is  assurance  that  that 

33 

supplies  would  be  replaced  without  contest  if  defective.  ^ 
However,  these  responsxbilities  have  not  been  raised 
to  the  level  of  a  contractual  duty.  So  they  do  not  provide 


any  basis  for  arguing  that  the  Government  has  somehow 
breached  the  contract  by  not  inspecting  or  providing 
quality  assurance  activity  that  might  benefit  the  contractor. 
To  the  contrary,  the  decisions  are  consistent  in  holding 
otherwise . 


The  Government  Duty  to 
Inspect 

The  case  law  is  very  consistent  in  saying  that  the 
Government  has  no  duty  to  inspect;  inspection  is  for  its  own 
benefit.  The  failure  of  the  Government  to  inspect  does  not 
relieve  the  contractor  of  its  responsibilities  under  the 

3/4. 

contract.  Just  because  material  is  to  "be  subject  to 
inspection  and  tests  .  .  .  without  expense  to  the  Contractor" 

does  not  impose  upon  the  Government  the  duty  to  conduct  tests 
Inspectors  are  not  at  a  job  for  the  convenience  of  the 
contractor,  but  for  the  benefit  of  the  Government . The 
primary  duty  to  insure  that  work  performed  under  the  contract 
complies  with  the  contract  requirements  rests  on  the 
contractor.  Even  specifications  which  state  that  assembly 
"shall  be  performed  in  the  presence  of  a  Government  inspector 

have  similarly  been  interpreted  to  simply  give  the  Government 
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the  right,  and  not  the  duty,  to  be  present. 

But  what  one  finds  is  that  an  analysis  of  practical 
issues  is  not  amenable  to  simply  deciding  whether  the  Govern- 
had  a  duty  to  inspect.  While  it  appears  that  the  safest 
conclusion  one  can  draw  is  that  there  is  no  such  duty,  there 
are  cases  which  suggest  the  opposite  in  certain  contexts. 


For  example,  the  cases  dealing  with  the  finality  of 

acceptance  lead  to  results  which  suggest  that  the  Government 

must  conduct  reasonable  inspections.  Where  the  Government 

seeks  to  rely  on  the  latent  defect  exception  to  escape  the 

finality  of  acceptance,  it  must  prove  that  the  defect  is 

not  one  discoverable  by  a  reasonable  inspection.®®  So  in 

a  way,  the  Government  assumes  a  duty  to  conduct  inspections 

if  it  wants  any  post-acceptance  protection  against  latent 

defects;  the  absence  of  an  inspection  takes  away  one  way  the 

Government  has  of  proving  what  a  reasonable  inspection  should 
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discover . 

Similarly,  although  there  is  no  general  Government 

duty  of  inspection,  there  are  instances  in  which  Government 

40 

refusals  to  inspect  have  been  held  improper.  Generally, 
the  Government  may  not  wrongly  refuse  to  inspect  work 
upon  its  completion,  or  substantial  completion  in  the  case 
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of  construction  contracts.  But  these  cases  do  not  imply 

any  duty  to  inspect.  What  they  are  really  saying  is  that 

the  Government  may  not  impede  the  contractor  by  suspending 

inspection  activity  when  the  parties  agreed  that  contractor 
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progress  was  dependent  on  Government  inspection.  And 

in  the  case  of  final  acceptance,  the  Government  does  not  have 

to  inspect  if  it  does  not  wish,  but  it  has  to  do  something 

within  a  reasonable  time.  It  is  common  though  for  the 

suspension  of  Government  performance  of  the  contract  in  these 

cases  to  be  characterized  as  refusals  to  inspect,  when  they 

4  3 

should  be  properly  be  called  refusals  to  reject  or  accept. 


A  detailed  analysis  of  those  probems  with  acceptance  and 
rejection  by  the  Government  is  beyond  the  scope  of  this  paper 
Neither  is  really  concerned  with  resolving  just  who  has  the 
responsibility  for  assuring  that  work  complies  with  contract 
requirements.  However,  there  are  two  other  contexts,  which 
will  now  be  discussed,  which  are  more  closely  related  to  the 
allocation  of  that  responsibility.  In  one,  the  contractor 
claims  a  constructive  change  for  costs  incurred  because  the 
Government  fails  to  cooperate  in  establishing  the  quality 
requirements  of  the  contract.  In  the  other,  the  contractor 
claims  that  the  Government  is  estopped  from  insisting  on 
contract  requirements  which  it  knew  or  had  reason  to  know 
were  unknowingly  being  overlooked  by  the  contractor. 

The  Government  Duty  of 
Cooperation 

The  duty  of  cooperation  was  introduced  in  Chapter  I 

in  the  context  of  contractor  claims  for  interference  and 
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hindrance.  Larco-Indus trial  Painting  Corp.  represented 

a  departure  from  the  general  rule  that  the  Government  has 

no  duty  to  furnish  a  list  of  defects,  the  "punch  list",  to 
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the  contractor.  The  case  held  that  the  Government  has 
a  duty  to  disclose  minor  defects  to  a  contractor  who  cannot 
be  expected  to  cure  them,  because  of  their  minor  nature,  with 
out  identification  by  the  Government.  That  case,  however, 
involved  a  specific  request  by  the  contractor  for  disclosure, 
and  the  work  was  apparently  quite  satisfactory  except  for 
some  very  minor,  common  problems. 


Generally,  where  performance  requirements  are  clear, 

but  the  test  method  is  unspecified,  the  Government  is  under 

no  duty  to  specify  the  test  it  will  use  to  determine 
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compliance.  But  the  Government  does  have  a  duty  to  cooperate 

with  the  contractor  during  administration  of  a  contract  in 

the  establishment  of  standards  of  performance  where  inspection 

practices  are  controversial  and  need  clarification;  failure 

to  do  so  will  subject  the  Government  to  liability  for  having 
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constructively  changed  the  contract. 

The  case  which  highlighted  the  rule  in  terms  of  complex 

production  contracts  was  Baifield  Industries,  Division  of 
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A-T-Q,  Inc.  in  that  case  the  contractor  was  producing 
metal  ammunition  cartridges.  Ballistic  testing  was  the  ultimate 
determinant  of  acceptability,  but  the  cartridges  were  to  be 
free  from  nicks,  dents,  scratches,  holes,  voids,  and  pits. 

The  Government  had  success  with  other  contractors  producing 
the  cartridges,  but  over  the  course  of  one  and  a  half  years, 
Baifield  had  problems  setting  up  a  production  process.  It 
at  one  point  asked  the  Government  to  specify  objective 
standards  for  examination  of  the  cartridges;  it  initially 
declined.  The  Government  finally  did  establish  standards,  after 
a  series  of  interim  agreements  between  the  parties  which  did  not 
resolve  the  dispute.  The  contractor  made  a  number  of  claims  for 
constructive  change  relief,  arguing  that  the  Government  knew 
all  along  what  the  objective  standards  would  be,  that  the 
Government  was  using  unreasonable  inspection  and  testing 
methods,  and  that  the  Government  was  performing  its  inspection 


at  places  during  production  that  were  not  authorized  'ey  the 
contract. ^  After  the  Board  had  sorted  through  all  of  these 
claims,  it  found  the  Government  liable  for  not  specifying 
the  objective  performance  criteria  for  about  one  year. 

In  answer  to  the  contractor's  assertion  that  the  Govern 
ment  knew  all  along  what  the  standards  for  the  work  were ,  th 
the  Board  said: 

The  appellant's  position  that  the  Government 
knew  what  the  standards  for  the  contract  would  be 
throughout  the  entire  contract  term  is  incorrect 
The  establishment  of  standards  is  a  joint  function 
between  the  Government  and  the  contractor  in 
which  the  contractor,  with  the  Government  con¬ 
currence,  assumes  certain  risks  when  it  proceeds 
to  manufacture  and  ship  cases  which  imperfections 
that  could  result  in  the  failure  of  ballistic 
tests,  the  Government ' s  ultimate  acceptance 
criteria.  -51 

In  consideration  of  the  contractor^  argument  that  the 

Government  had  a  duty  to  cooperate,  the  Board  said: 

.  .  .  We  agree  with  the  appellant  that  one  of 

the  duties  of  the  Government  in  connection  with 
the  adminimstration  of  this  contract  was  to  coop¬ 
erate  with  the  appellant  in  the  establishment 
of  standards  for  metal  defects.  However, 
appellant  was  an  experienced  manufacturer 
with  an  extensive  background  in  various  forms 
of  metal  working.  The  appellant  knew,  or 
should  have  known,  of  the  necessity  for 
standards  and,  had  it  so  desired,  could  have  , , 
established  its  own  standards  for  its  own  use.-5" 

But  the  Board  went  on  to  say: 

The  fact  that  the  appellant  could  have 
established  its  own  standards  for  its  quality 
assurance  purposes  does  not  eliminate  a  need 
for  standards  to  be  used  by  both  parties  as 
a  basis  of  determining  what  the  Government 
would  and  would  not  accept.  We  conclude  that 
the  position  taken  by  the  Government  key 
inspector  .  .  .  that  standards  should  not  be 

developed  until  the  appellant's  process  was 


proved,  was  incorrect.  While  it  is  true  that 
standards  developed  early  in  a  production 
program  might  necessitate  changes  or  additions 
as  the  program  progressed,  this  is  a  common 
practice.  .  . 

The  Government  should  have  initiated  action 
for  the  establishment  of  standards.  .  .  if  for 
no  other  reason  than  to  assure  that  Government 
inspectors  were  being  reasonable  and  consistent 
in  their  inspections  of  the  cases  submitted  by 
the  appellant.  Even  if  the  Government  had 
established  standards  on  a  unilateral  basis, 
it  would  have  been  beneficial  to  the  appellant 
since  appellant  would  have  had  a  clear  and 
permanent  reference  with  regard  to  what  the 
Government  considered  was  acceptable  or 
unacceptable . 53 

The  Board  considered  other  allegations  by  the  contractor 
that  the  Government  failed  to  cooperate  and  found  against 
the  contractor  however.  Evidence  the  Board  found  persuasive 
included  rapid  response  by  the  Government  to  requests  for 
assistance,  absence  of  contemporaneous  complaints  by  the 
contractor,  and  assistance  by  the  Government  even  where 
not  requested. 

Several  things  are  important  to  remember  about  Baifield. 

The  contract  involved  production  of  items  whose  acceptability 
was  ultimately  measured  in  terms  of  performance;  the 
establishment  of  standards  referred  to  by  the  board  was 
necessary  in  order  to  implement  some  sort  of  an  economical 
production  line.  The  production  was  complicated  enough  to 
be  characterized  as  a  cooperative  effort  at  the  establishment 
of  standards.  There  was  a  practice  of  routine  interface 
between  the  Government  and  the  contractor  personnel.  Considering 
all  of  these  circumstances,  the  Board  concluded  that  the 
Government  should  have  furnished  evaluative  standards. 


The  Board  in  Baif ield  did  not  find  any  improper  rejections 
based  on  unreasonable  inspections,  but  one  is  left  with  the 
impression  that  the  Board  thought  these  disputes  ones  that 
are  to  be  expected  in  the  course  of  these  kinds  of  contracts. 

The  Baif ield  result  seems  sensible  in  that  it  recognizes  that 
real  disagreements  will  arise  during  performance  about  the 
methods  of  inspections  and  enforcement  of  quality  requirements 
of  the  contract.  Where  the  contractor  requests  assistance  in 
defining  the  Government's  standards  for  inspection  in  order 
to  allow  economical  production,  the  Government  must  cooperate, 
just  as  it  must  when  the  contractor  is  subjected  to  conflicting 
and  inconsistent  inspections  and  asks  clarification. ^ 

Government  Observation  of  Defective 
Performance 

This  part  of  the  analysis  will  explore  the  Government 
responsibilities  when  it  observes  contractor  performance 
which  is  not  in  compliance  with  the  contract.  A  few  words 
are  in  order,  however,  about  the  scope  of  this  analysis. 

First,  there  will  be  no  exhaustive  analysis  of  an 
inspector's  authority  to  order  changes  to  contract  requirements. 
When  the  inspector  does  have  the  authority,  and  enters  an 
agreement  with  the  contractor  which  changes  a  requirement,  the 
Government  is  precluded  from  later  enforcing  the  original 
standard. ^  But  apart  from  the  presense  of  express  authority, 
some  decisions  occasionally  enforce  the  agreement  or  the 
order  of  an  inspector  based  on  a  finding  of  implied  authority, 
with  imputation  of  knowledge  to  the  contracting  officer,  who  knew or 


should  have  known  of  the  inspector's  actions. ^  There  is 
need  for  detailed  analysis  of  these  decisions,  because  the 
real  rationale  is  often  hidden;  whether  autnority  is  implied 
or  the  decisions  proceed  under  a  ratification  theory  is  often 
not  clear  because  language  is  used  which  sounds  like  both 
theories  are  being  applied  at  once.  The  ratification 
language  appears  to  be  used  to  decide  whether  the  contractor 
is  under  an  obligation  to  protest  or  bring  the  inspector 
activity  to  the  attention  of  higher  authority.  Where  the 
inspector  is  the  one  designated  to  deal  almost  exclusively 
with  the  contractor,  and  the  inspector  is  involved  with 
the  contracting  officer  in  negotiations  of  the  contract, 
knowledge  of  the  unauthorized  directions  of  inspectors  has 
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been  imputed  to  the  contracting  officer.  Also,  the  decisions 
appear  to  recognize  a  residuum  of  implied  authority  to  make 

contract  "interpretations"  where  the  inspector  has  the 
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authority  to  inspect  and  reject  defective  work.  7 

The  second  qualification  to  the  scope  of  this  analysis 
is  that  there  are  other  practical  problems  with  inspector 
observation  of  defective  performance  without  objection.  Govern¬ 
ment  inspection  and  .-oval  of  work,  which  is  later  followed 
by  rejection,  pose  a  proof  problem.  Approvals  have  been  treated 
as  a  prima  facie  case  of  contract  compliance  and  complicate 
the  Government's  proof  that  rejection  was  justified. ^  Also, 
in  cases  where  contract  requirements  are  ambiguous,  inspector 

approvals  may  be  considered  a  practical  construction  of  contract 

6  1 

language  and  given  weight  during  interpretation. 
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Leaving  those  problems  behind,  this  discussion  will 
consider  Government  responsibilities  when  it  discovers  that 
contractor  performance  is  defective.  There  is  some  discussion 
of  inspector  authority  in  this  context,  as  well  as  imputation 
of  knowledge,  but  the  treatment  of  the  issues  appears  different. 
For  purposes  of  this  analysis,  one  can  assume  that  there  is 
no  binding  agreement  which  limits  the  Government's  right 
to  insist  on  a  contractor  requirement.  Also,  one  can  assume 
that  the  issue  does  not  involve  imputing  inspector  knowledge 
to  the  contracting  officer  for  the  purpose  of  ratification 
of  agreements  or  escaping  the  absence  of  inspector  authority 
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under  the  changes  clause  to  order  changes. 

Estoppel  Generally 

Once  one  assumes  that  the  inspector  is  not  clothed  with 

authority  to  change  contract  requirements  by  agreement,  there 

is  similarly  a  problem  with  holding  that  the  Government  has 

waived  a  contract  requirement.  The  decisions  appear  to  confuse 

the  two  doctrines,  but  waiver  in  a  strict  sense  refers  to 

. 

the  voluntary  relinquishment  of  a  known  right.  The  problem 
with  application  of  the  doctrine  to  the  Government  is  the 
aspect  of  "authority"  once  again.  Where  an  inspector  does 
not  have  the  authority  to  change  the  contract  requirements, 
there  does  not  seem  to  be  much  room  to  hold  that  the  Government 
in  fact  waived  a  contract  requirement.  In  general,  waiver 
can  only  be  done  by  a  person  clothed  with  authority, ^  subject 
to  some  of  the  limited  exeptions  just  mentioned,  e.g.,  where 
there  has  been  ratification.^ 
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It  appears  that,  even  when  decisions  are  loosely  using 
the  word  "waiver"  to  define  the  rationale  for  a  result  favoring 
the  contractor  in  these  cases,  the  courts  and  boards  are 


really  applying  the  equitable  doctrine  of  estoppel. 
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Even  in  the  lead  case  in  this  area,  Gresham  &  Co.  v.  United 


68 


States ,  the  distinction  between  the  two  was  blurred.  Yet 
estoppel  appeared  to  be  the  rationale  for  the  decision. 

In  Gresham ,  the  contractor  was  required  to  supply  dish¬ 
washers  which  were  supposed  to  have  an  automatic  detergent 
dispenser.  The  contractor  had  been  supplying  dishwashers 
on  21  other  contracts,  and  all  of  them  had  before  been  accepted, 
although  they  did  not  have  the  dispensers.  The  contract  was 
unambiguous  about  the  requirement,  and  although  there  had 
been  discussions  between  the  Government  inspectors  and 
contractor  about  failure  of  the  dishwashers  to  comply,  there 
nevertheless  were  no  rejections  based  on  that  requirement. 

The  contractor  bid  on  the  current  contracts  expecting  that 
the  requirement  would  continue  to  be  waived. 

On  the  current  contracts,  the  contractor  had  submitted 
technical  manuals  which  showed  the  nonconformities,  and  the 
manuals  were  approved  by  the  contracting  officer.  In  addition, 
preproduction  models  were  approved  although  they  had  no 
dishwasher  detergent  dispensers.  Finally,  after  production 
had  begun  on  the  current  contracts ,  the  contracting  officer 
became  aware  of  the  problem  and  ordered  that  the  contractor 
comply  with  the  requirements.  The  contractor  sought  the 
cost  of  including  the  dispenser  as  a  constructive  change. 
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In  granting  the  contractor  relief,  the  court  said,  ”[w 

think  .  .  .  that  plaintiff  was  led  by  defendant's  acts 

reasonably  to  believe  that  even  though  the  specification 

had  been  written  to  require  automatic  detergent  dispensers, 

enforcement  of  the  requirement  had  been  suspended.  .  . 

Later  in  the  opinion,  the  court  stated,  ”[w]e  think  the 

reasonable  belief  that  the  specification  requirement  was  dead 

or  at  least  suspended,  arose  during  adminis tration  of  the 

twenty-one ,  prior  to  the  award  of  the  earliest  of  the 

fifteen  [contracts]  in  dispute."^0 

Concerning  the  necessity  of  showing  authority  of  some 

agent  charged  with  waiving  the  requirement,  the  court  said: 

.  .  .  [t]he  waiver  of  a  contract  provision 
requires  a  decision  by  a  responsible  officer 
assigned  the  function  of  overseeing  the  contract 
performance,  not  just  any  Federal  employee  or 
officer  whose  work  happens  to  be  connected 
with  the  contract  .  .  .  Assuming  arguendo  that 

the  QAR  [Quality  Assurance  Representative] 
lacked  the  necessary  authority,  we  think  only  one 
finding  is  possible:  that  the  contracting 
officer  knew  or  should  have  known  of  the  situ¬ 
ation,  and  that  the  authority  was  in  his  hands. 

If  he  did  not  know,  he  ought  to  have  known, 
and  knowledge  is  imputed  to  him. ' 

The  court  had  noted  that  the  inspectors  were  required  by  the 

agency  to  report  these  kinds  of  defects,  which  apparently 

played  a  role  in  the  decision  by  making  it  so  easy  for 

knowledge  to  be  imputed  to  the  contracting  officer. 

The  decision  is  not  crystal  clear  about  just  what  the 

rationale  was  for  allowing  recovery.  The  opinion  also 

cited  contract  interpretation  rules,  although  the  court 
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found  the  dispenser  requirement  unambiguous. 


While  the 
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term  ’’waiver"  was  used  in  the  opinion  in  several  places, 
it  was  mixed  in  with  estoppel  language.  It  seems  that  estoppel 
was  the  rationale,  however,  because  the  "reasonable  belief"  of 
the  contractor  does  not  appear  very  relevant  if  one  is  looking 
at  Government  conduct  to  decide  whether  it  voluntarily  gave  up 
a  known  right  through  the  actions  of  unauthorized  agents. 

The  court  hints  at  the  elements  for  an  estoppel,  although 
there  are  clearer  articulations.  It  has  been  said  that  in 
order  to  establish  an  estoppel  it  is  necessary  for  the 
contractor  to  show  that  "the  party  against  whom  an  equitable 
estoppel  is  set  up  acquiesced  in  the  transaction  in  such  a 
manner  as  to  change  the  relationship  of  the  parties  and  make 
its  repudiation  of  the  proceedings  contrary  to  equity  and 
good  conscience."'''  It  is  not  necessary  that  the  party 

against  whom  an  estoppel  is  urged  has  made  a  representation 
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of  any  kind,  so  long  as  there  is  a  duty  to  speak.  J  The 

common  list  of  elements  of  estoppel  generally  include  the 

following:  (1)  a  false  representation  or  concealment  of 

a  material  fact;  (2)  knowledge  on  the  part  of  the  person 

to  be  estopped;  (3)  an  absence  of  knowledge  on  the  part  of 

the  party  injured  under  circumstances  where  that  party 

cannot  be  charged  with  knowing  the  facts;  (4)  an  intent  on 

the  part  of  the  party  to  be  estopped  to  have  the  other  party 

rely,  or  action  has  been  taken  which  gives  the  injured  party 

a  reasonable  belief  that  reliance  is  intended;  and  (5)  there 

has  been  detrimental  reliance  by  the  party  seeking  to  raise 
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the  estoppel. ' 


The  Government  Duty  to  Speak 


There  is  a  Government  duty  to  notify  the  contractor 
within  a  reasonable  time  when  it  knows  work  is  defective. 

One  Court  of  Claims  decision  has  noted  in  dicta  that  ”[o]f 
course  the  Government  is  under  a  duty  to  inform  the  contractor 
as  early  as  possible  of  any  failure  to  comply  which  it  knows 
about  .  .  One  board  has  made  the  direct  statement  that 

the  Government  has  a  duty  to  "timely"  inform  the  contractor 

rp  O 

of  defects  in  performance. 

Gresham  did  not  address  this  problem,  because  there  was 

more  than  Government  silence  involved.  The  Government  had 

engaged  in  affirmative  activity  which  induced  the  contractor  to 

believe  that  contract  requirements  were  suspended.  The  court 

in  Gresham  thought  the  Government's  approval  of  drawings  and 

preproduction  samples,  and  particularly  the  prior  course  of 
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acceptances  of  nonconforming  supplies,  important.  17 

The  only  way  to  reconcile  the  cases  which  find  Government 

liability  through  silence  is  to  assume  there  is  a  duty  to 

so 

speak.  For  example,  in  William  F,  Klingensmith,  Inc.,  the 
construction  contractor  was  pouring  concrete  pillars.  The  Gov¬ 
ernment  was  testing  the  pours,  although  the  contract  did  not  re 
quire  the  Government  to  do  so  for  the  contractor’s  benefit. 

The  contractor  knew,  however,  that  the  Government  was  doing 
the  testing.  After  one  pour,  the  Government  discovered  that 
the  concrete  was  defective  but  delayed  in  ordering  rework  for 
three  weeks.  The  contractor  appealed  the  subsequent  order 
to  rework  the  concrete,  and  the  Board  sustained  the  claim 


as  far  as  entitlement,  although  it  found  no  increased  costs. 
The  Board  found  that  the  contractor  was  clearly  responsible 
for  controlling  the  quality  of  its  work,  but  it  stated  its 
rationale  this  way: 


We  conclude  that  where  the  Government  has 
information  concerning  the  nonconformity  of  the 
contractor's  product,  it  has  a  duty  to  reject 
the  product  within  a  reasonable  time.  If  the 
length  of  the  delay  prevents  the  contractor 
from  intelligently  deciding  whether  or  not  the 
Government's  rejection  is  correct,  or  prevents 
re-work  or  repair,  or  causes  the  contractor 
unnecessary  work  or  expense,  then  it  may  be 
unreasonable . 

The  Armed  Services  Board  of  Contract  Appeals  has  used  the 
same  analysis  in  holding  the  Government  liable  for  waiting 
almost  three  months  to  order  a  contractor  to  remove  and 
replace  defective  roofing  which  the  Government  knew  was 
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being  used.  The  contractor  in  that  case  understandably 
incurred  increased  costs  because  the  nature  of  the  job 
made  correction  of  the  defective  work  more  difficult  as  the 
construction  progressed. 

The  analysis  also  has  application  in  supply  contracts. 

In  Hydrospace  Electronics  &  Instrument  Corp.^  the  contractor 
was  supplying  transponders  under  performance  specifications. 
After  award,  the  contractor  began  making  some  technical 
design  changes,  unaware  that  they  were  violating  contract 
requirements.  The  Government  was  discussing  other  per¬ 
formance  deficiencies  with  the  contractor,  but  it  did  not 
tell  the  contractor  about  several  defects  for  nine  months,  even 
though  it  had  early  knowledge  of  the  deficiencies  through 


monthly  reports  being  submitted  by  the  contractor. 

The  Board  granted  the  contractor  an  equitable  adjustment 
for  having  had  to  scrap  its  original  design  and  accomplish 
redesign  when  the  Government  finally  disclosed  the  defects. 

The  Board  said: 

.  .  .  The  evidence  is  quite  clear  that  the 
Government  decided  to  do  nothing  and  to  await 
the  final  submittal  when  it  had  determined  it 
would  reject  the  use  of  aluminum  housing. 

We  do  not  agree  with  the  Government  position 
that  monthly  reports  are  merely  a  way  to  learn 
that  a  contractor  is  still  working  on  a  contract. 

They  serve  another  purpose,  namely,  to  keep  the 
Government  informed  of  just  what  the  contractor 
is  doing.  This  does  not  mean  that  the  Government 
is  charged  with  knowledge  of  every  detail  appearing 
in  a  monthly  report.  However,  as  indicated  in  our 
findings,  the  Government  was  aware  that  appellant 
was  deviating  from  the  contract  requirement  for 
stainless  steel  in  a  manner  that  was  determined 
to  be  patently  unacceptable.  In  our  opinion,  the 
Government,  under  these  circumstances,  had  a 
duty  to  inform  appellant  of  its  erroneous  course 
of  action  in  a  timely  manner  and  the  appellant 
is  entitled  to  recovery  for  the  consequences  of 
the  Government's  failure  to  do  so. 

The  Board  went  on  to  conclude  that  two  months  would  have  been 

a  reasonable  time  in  which  to  evaluate  the  effect  of  the 

defect.  It  appears  that  the  Government  is  given  at  least 

some  time  to  evaluate  the  nature  of  the  defect  and  its  effect 

on  performance  before  notifying  the  contractor. 

There  are  decisions,  of  course,  which  deny  contractor 
claims  based  on  an  inspector's  observation  of  defective  work 
without  objection.  However,  it  appears  that  the  distinguishing 
fact  is  not  whether  there  is  any  duty  to  disclose,  but  whether 
the  Government  knew,  not  only  what  the  characteristics  of  the 
work  were,  but  that  they  were  not  in  compliance  with  the  contract. 


A  Government  Agent  Must  Know  That 
Work  Is  Defective 

As  an  introduction  to  this  part  of  the  analysis,  it  may 
be  helpful  if  the  conclusion  is  stated  right  away.  It  appears 
that  the  distinguishing  feature  in  these  cases  is  whether  the 
Government  becomes  aware  not  only  that  work  is  performed  in  a 
certain  way,  but  also  that  the  work  does  not  comply  with 
contract  requirements . 

The  general  provision  inspection  clauses  are  uniform  in 
stating  that  the  inspection  and  test  by  the  Government  does 
not  relieve  the  contractor  from  any  responsibilities  regarding 
defects  or  other  failures  to  meet  the  contract  requirements 
which  may  be  discovered  prior  to  acceptance.  J  Accordingly, 
the  general  rule  appears  to  be  that  Government  inspections, 
and  even  inspector  approvals  of  work,  do  not  estop  the 
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Government  from  later  enforcing  contract  requirements, 

in  the  absence  of  special  contract  provisions  which  manifest 

an  intent  that  approvals  will  constitute  final  acceptance  of 
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increments  of  work.  '  But  what  the  clauses,  and  the  decisions, 
do  not  say  is  that  inspector  knowledge  of  defects  will 
not  estop  the  Government.  There  is  a  distinction. 

The  fact  that  Government  inspectors  are  conducting 
inspections  does  not  mean  that  they  can  observe  every  facet 
of  performance.  It  also  does  not  mean  that  they  can  be 
congnizant  of  every  technical  detail  that  is  in  a  contract 
document.  The  decisions  seem  to  realize  that  inspection, 
or  even  approval,  does  not  necessarily  imply  that  the  Government 
is  aware  of  defective  work. 


For  example,  one  case  holds  that  an  inspector's 

being  at  a  job  is  not  accompanied  by  a  duty  to  immediately 

catch  improper  actions  and  call  them  to  the  contractor's 
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attention.  Even  if  the  inspector  could  have  been  better 

informed  about  the  contract  requirements,  the  contractor 

can  not  recover  unless  it  can  prove  the  inspector  had 

knowledge,  not  only  of  the  way  work  was  performed,  but 
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also  that  it  was  nonconforming.  "Unwitting  approvals" 

by  inspectors  through  inadvertence  or  ignorance  of  contract 

requirements  have  similarly  been  held  insufficient  to  allow 
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contractor  recovery.  One  contract  even  had  a  provision 

which  stated  that  "[a]ll  inspection  operations  performed  by 

the  contractor  will  be  subject  to  Government  verification"; 

neither  Government  approval  of  contractor  manufacturing 

operations  or  the  right  of  surveillance  were  sufficient  to 

charge  the  Government  with  any  responsibility  for  defective 
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performance . ' 

What  these  cases  seem  to  say  is  the  diligence  of  the 

inspector  in  discovering  defects  in  performance  is  a  matter 

between  the  inspector  and  the  Government.  Until  the  inspector 

has  actual  knowledge  of  a  deficiency,  there  will  be  no 
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estoppel  of  the  Government/ 

One  case  which  does  not  fit  nicely  into  this  analysis 
is  Norair  Engineering  Corp.^  It  involved  a  construction 
contract  for  construction  of  a  laboratory.  The  specifications 
called  for  painting  of  the  exterior  and  interior  of  the  build¬ 
ing,  with  metal  surfaces  being  given  a  specified  primer  coat. 
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The  subcontractor  doing  the  exterior  painting  did  not  apply 
the  primer  coat.  When  the  paint  peeled,  the  Government 
ordered  repainting.  The  contractor  claimed  an  equitable 
adjustment  which  was  denied  by  the  contracting  officer. 

The  contractor  appealed,  and  the  Board  granted  relief. 

The  Board  noted  very  little  or  no  discussion  between  the 
Government  inspectors  and  employees  of  the  painting  sub¬ 
contractor  concerning  the  application  of  primer  to  the 
exterior  surfaces  of  the  building.  There  were  discussions 
about  other  painting  problems,  and  some  methods  of  performance 
not  strictly  in  compliance  with  the  contract  were  allowed 
on  interior  painted  surfaces.  The  contractor  employees 
apparently  thought  the  deviations  applied  to  exterior 
painting  as  well.  But  there  was  no  express  approval  of 
deviations  from  exterior  painting  requirements.  In  upholding 
the  claim  the  Board  found  that  Government  personnel  responsible 
for  the  work  surveillance  were  present  when  most  of  the 
exterior  painting  had  been  done,  had  personally  observed 
the  spray  painting  and  deviations  from  tinting  requirements , 
and  could  have  seen  from  the  color  of  paint  that  the  primer 
coat  was  not  applied.  Where  the  Government  had  desired 
strict  compliance  with  contract  requirements  in  the  past, 
it  had  not  hesitated  to  take  corrective  action.  The  Board 
found  that  the  "Government  was  or  should  have  been  aware 

that  a  primer  was  not  being  applied  to  the  exterior  of  the 
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building."7  The  rationale  of  the  Board  was  rather  sketchy, 


but  the  opinion  says: 
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.  .  .  the  Contracting  Officer,  through  his 
representative,  was  aware  that  no  primer  was 
being  applied  to  the  exterior.  Moreover,  the 
deletion  of  the  primer  coat  cannot  be  considered 
more  material  to  the  performance  of  this  contract 
than  a  number  of  other  deviations  from  the  speci¬ 
fications,  which  the  Government  concedes  were 
made  without  formal  change  orders.  We  therefore 
hold  that  the  conduct  of  the  Government 
personnel,  and  their  knowledge  of  an  [sic] 
acquiescence  in  the  Appellant's  conduct,  in  the 
light  of  all  the  circumstances,  amounted  to  a 
constructive  change  or  waiver  of  the  primer 
coat,  etc.^with  respect  to  the  exterior  of  the 
building . ^ 

If  the  Board  really  applied  the  "should  have  been  aware" 
test  to  determine  whether  the  Government  had  knowledge  of 
the  defective  performance,  the  approach  seems  different 
from  the  more  recent  tolerance  shown  inspectors  who 
probably  cannot  expect  to  know  all  of  the  details  of  a 
contractor's  performance.  However,  it  appears  that  the 
decision  did  actually  find  that  the  Government  knew  of 
the  deficiency.  In  that  case,  the  Board  may  really  have 
meant  to  say  that, based  on  all  of  the  evidence,  there  was  no 
other  finding  possible  than  actual  knowledge.  There  is  an 
intimation  that  the  Government  perhaps  was  willing  to  live 
with  the  defect  as  it  had  done  with  some  others  in  the  course 
of  performance,  and  changed  its  mind  when  the  paint  began 
peeling. 


The  Significance  of  Imputation 


of  Inspector  Knowledge 

One  of  the  common  elements  of  estoppel  is  knowledge  by 
the  party  to  be  estopped  of  the  material  fact.  The  cases  do 
seem  to  require  knowledge  of  the  Government  as  an  entity  and 


at  a  level  where  authorized  contracting  actions  are  taken. 

Gresham  discussed  the  authority  of  inspectors  and  the  imputation 
of  their  knowledge  to  the  contracting  officer.  However,  it 
had  little  trouble  imputing  it.  Apparently,  in  this  context, 
any  knowledge  gained  by  an  agent  acting  within  the  scope  of 
his  official  duties,  where  there  is  a  duty  to  report  such 
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knowledge  to  higher  levels,  is  sufficient.  The  regulations 
or  manuals  which  guide  Government  quality  assurance  personnel 
are  replete  with  references  to  these  kinds  of  duties.  The 
Federal  Supply  Service  has  a  pamphlet  which  states  that 
the  quality  assurance  specialist  shall  be  responsible  for 
reporting  potential  or  actual  contractor  nonperformance,  includ¬ 
ing  delinquencies,  to  the  administrative  contracting  officer. 
Department  of  Defense  quality  assurance  personnel  have 
similar  guidance. ^ 

The  imputation  of  knowledge  analysis  in  this  instance 
seems  much  more  relaxed  than  where  the  contractor  is  relying 
on  an  inspector  ordered  change  for  entitlement.  In  that  case 
the  contractor  must  generally  prove  that  the  inspector  action 
was  within  that  residuum  of  authority  for  contract  interpretation , 
or  that  circumstances  were  such  that  the  inspector  was  the  one 
being  relied  on  to  issue  such  orders.'*'00  This  different 
analysis  is  probably  the  result  of  specific  contract  language 
which  puts  the  contractor  on  notice  that  inspectors  do  not  have 
the  authority  to  change  contract  requirements.'*"0'*" 

Of  course,  where  an  inspector  is  silent,  those  considera¬ 
tions  are  not  relevant.  Where  an  inspector  approves  work,  however 
they  may  be . 
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Proof  That  Government  Action  or  Inaction 
Reasonably  Induced  Detrimental  Reliance 

Where  all  of  these  conditions  so  far  discussed  have 
been  satisfied, and  the  Government  does  not  disclose  its 
knowledge  of  defective  performance,  there  does  not  appear 
to  be  any  great  impediment  to  contractor  recovery  if  it  suffers 
needless  cost  because  the  Government  failed  to  timely  notify 
it  of  the  defective  performance ,  so  long  as  the  contractor 
can  prove  the  additional  element  of  estoppel —  that  it 
should  not  be  charged  with  knowledge  of  the  fact. 

No  Contractor  Knowledge 
of  Defects 

Throughout  this  chapter,  there  has  been  reference  to 
the  contractor  responsibility  to  insure  that  work  conforms 
to  contract  requirements.  That  is  the  fundamental  contractual 
duty  that  the  contractor  undertakes  and  is  stated  rather 
clearly  in  the  standard  contract  clauses.  Inspection  and 
testing  by  the  Government  does  not  relieve  the  contractor 
of  that  obligation. ^02 

Carried  to  its  ultimate  logical  extreme ,  this  duty  would 
imply  that  the  contractor  should  always  know  of  defects  in  its 
performance.  Yet,  the  fact  that  the  cases  grant  relief  in 
some  of  these  cases  suggests  that  the  contractor  is  not  held 
to  this  high  a  standard  where  the  Government  fails  to  disclose 
its  knowledge  of  defective  performance.  At  the  same  time, 
there  would  appear  to  be  limits  on  just  how  deficient  a 
contractor  could  be  in  discharge  of  its  performance  and  still 
be  entitled  to  erect  an  estoppel  in  equity  against  the  Government 
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It  appears  that  there  is  a  rule  which  is  similar  to 

the  "last  clear  chance"  doctrine  in  torts.  The  contractor's 

estoppel  claim  will  fail  if  the  defective  performance  could 

have  been  discovered  after  the  Government  gained  knowledge 

had  the  contractor  been  attentive  to  the  demands  of  good 
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workmanship.  y  This  means  that  the  contractor  can  not 
shut  its  eyes  to  work  that  has  been  examined  by  the  Government, 
although  the  contractor  can  rely  on  the  assumption  that  the 
Government  will  disclose  defects  which  it  discovers  and  of 
which  the  contractor  is  unaware  despite  its  diligence. 

When  the  Contractor  Is  on  Notice  that  Contract 
Requirements  Are  in  Question 

The  analysis  returns  now  to  Gresham.  In  that  case,  the 

contract  requirements  were  unambiguous,  and  the  contractor  was 

aware  that  its  performance  did  not  comply  with  the  plain  terms. 

It  appears  that  the  contractor  has  a  greater  burden  of  proving 

reasonable  reliance  under  these  facts.  In  that  case  the 

rule  was  stated  as  a  requirement  that  the  contractor  prove 

it  was  led  reasonably  by  the  Government's  acts  to  believe 

that  the  enforcement  of  the  contract  requirement  had  been 

suspended.  This  rule  appears  consistent  with  the  more 

stringent  analysis  found  when  inspectors  order  unauthorized 
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changes  to  contracts.  These  cases  appear  to  evaluate 

the  contractor  reliance  from  the  perspective  of  a  duty  to 
protest  or  notify  higher  officials.  The  contractor  must 
apparently  prove  that  the  Government  manifested  an  intent  of 
those  with  authority  to  waive  its  contractual  rights.10"’ 


This  distinction  in  the  analysis  is  probably  explained 
by  the  nature  of  the  "fact"  which  is  the  subject  of  the 
estoppel.  Where  the  Government  is  aware  of  defective 
performance  but  remains  silent,  the  existence  of  the  defect 
is  the  fact  which  it  withholds  from  the  contractor.  But 
where  the  contractor  relies  on  the  assent  of  an  inspector 
who  is  without  authority  to  change  the  contract,  the  fact 
the  Government  collectively  knows  is  that  the  inspector  is 
without  authority  to  waive  contract  requirements.  The  Gresham 
rule,  and  a  subsequent  application  of  it,^^  have  relied 
on  other  activity  of  the  Government,  not  just  inspector 
approvals,  in  the  determination  of  whether  the  cm  tractor 
belief  of  waiver  was  reasonable.  •  The  apparent  approval  of 
drawings  which  show  the  defective  work,  similar  approval 
of  preproduction  models,  and  the  prior  acceptances — ostensibly 
by  persons  who  do  have  the  requisite  authority —  of  identical 
supplies,  all  are  other  activities  which  tend  to  support  a 
reasonable  belief  that  a  contract  requirement  has  been  waived. 

Yet  this  more  stringent  burden  is  justified  by  the 

fact  that  the  contractor  is  generally  expected  to  protest 

to  higher  authorities  and  otherwise  not  rely  on  an  inspector's 
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interpretation.  1  It  appears  that  the  Government  will  only 

be  estopped  to  enforce  a  requirement  which  was  overlooked  by 

an  inspector  with  the  contractor's  knowledge  if  the  contractor 

can  show  actual  authority  of  the  inspector  or  that  the 
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Government  "countenanced"  the  inspector's  action. 


The  result  is  an  expansion  of  the  inquiry  when  the 
contractor  is  relying  on  inspector  approvals  as  a  basis 
for  conducting  the  work  in  a  certain  way.  If  the  inspector 
actually  knew  that  the  work  was  defective,  and  the  contractor 
does  not,  the  reliance  inquiry  is  very  brief.  But  where 
the  contractor  as  well  is  aware  that  there  is  some  question 
about  the  scope  of  the  contractual  requirements,  it  has  to 
prove  that  the  totality  of  the  Government  actions  led  it 
reasonably  to  believe  that  persons  with  authority  had  waived 
the  contract  requirement.  It  doesn't  appear  that  mere 
inspector  approvals  are  enough.  The  Gresham  result  was 
based  in  large  part  on  prior  acceptances. 

Conclusions 

The  Government  has  no  duty  to  inspect  for  the  benefit 
of  the  contractor.  The  contractor  remains  responsible 
for  producing  work  that  conforms  to  contract  requirements. 

But  the  Government  does  assume  some  other  duties  in  connection 
with  its  right  to  inspect  which  operate  to  assist  the  contractor 
in  meeting  these  responsibilities. 

First,  the  Government  must  cooperate  in  the  establishment 
of  inspection  standards  which  will  enable  the  contractor  to 
efficiently  perform.  There  is  a  recognition  that  the  contractor 
will  encounter  practical  obstacles  in  trying  to  provide  precisely 
what  the  Government  has  contracted  for.  The  implied  duty  of 
cooperation  is  one  way  the  Government  has  been  obligated  to 
inform  the  contractor  of  minor  defects  during  the  course  of 
its  inspection,  as  well  as  to  participate  in  the  establishment  of 


objective  criteria  which  it  and  the  contractor  can  use  during 
inspection  and  which  are  necessary  to  enable  efficient  production. 

The  Government  must  also  disclose  its  knowledge  of  defective 
performance  in  a  timely  manner.  Yet,  it  remains  protected  from 
unauthorized  activity  of  inspectors  when  the  contractor  relies 
on  inspector  examinations  of  work  with  the  knowledge  that 
contract  requirements  may  be  in  question.  In  any  event,  it 
appears  that  the  Government  is  not  estopped  by  observation 
of  defective  performance  unless  it  actually  has  knowledge, 
through  the  observation  of  an  agent  acting  in  the  scope  of 
his  duties,  that  the  work  does  not  comply  with  the  contract. 
Unwitting  approvals  by  inspectors  are  not  enough. 
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CHAPTER  V 


CONTRACTOR  RESPONSIBILITIES  FOR 


QUALITY  CONTROL 

The  past  chapters  emphasized  the  Government  responsibilities 
and  potential  liability  flowing  from  its  inspection  and  testing. 
Contractor  responsibilities  were  mentioned  incidentally  and 
then  only  in  the  broadest  terms.  For  example,  the  last 
chapter  ended  with  a  recognition  that  the  contractor  does 
still  have  an  obligation  to  control  the  quality  of  the  product; 
the  Government  has  no  general  duty  to  inspect  for  the  benefit 
of  the  contractor. 

In  this  chapter,  this  focus  shifts  again,  this  time  to 
the  contractor.  The  discussion  will  evaluate  the  specific 
obligations  that  the  contractor  has  in  controlling  the  quality 
of  the  product.  They  break  down  into  two  broad  categories, 
specific  testing  and  inspection  system  requirements.  Each 
will  be  described  and  evaluated  in  the  context  of  Government 
remedies  for  failure  of  the  contractor  to  comply. 

Contractor  Testing 

There  are  simply  too  many  kinds  of  tests  to  permit  any 
generalizations  about  the  contractor’s  responsibility  with 
respect  to  them.  However,  the  broad  question  which  is  of 
interest  to  this  analysis  is  when  the  contractor  is  obligated 
to  test.  Of  course,  the  question  is  important  because  if  a  test 


is  considered  a  contractor’s  obligation,  the  cost  of  the 

test  is  considered  included  in  the  contract  price,"*'  unless 

2 

the  Government  has  agreed  to  bear  its  cost. 

Generally 

When  the  contractor  is  to  be  responsible  for  inspection 

and  test  of  products  before  offering  them  to  the  Government, 

that  responsibility  must  be  expressly  set  forth  in  the  contract 

specifications  or  drawing  or  in  a  special  contract  clause.^ 

4 

In  K  &  M  Construction  this  rule  was  illustrated.  In 
the  construction  contract  in  that  case,  the  Government 
required  the  performance  of  a  "functional  flow  test"  on  all 
sewer  lines  which  were  installed.  The  Government  conceded 
that  there  was  no  provision  in  the  contract  which  specifically 
called  for  the  test  but  contended  that  it  was  ordinary 
procedure  in  the  industry  for  the  contractor  to  perform  it. 

The  tests  showed  no  problems  with  the  sewer.  The  Board 
held  that  the  contract  had  been  changed,  reasoning  that 
in  the  absence  of  a  contract  provision  specifically  requiring 
the  test,  the  Government  had  the  burden  of  proving  that  the 
test  was  required  by  custom  and  useage  in  the  industry. 

The  Board  also  concluded,  when  the  Government  failed  to  carry 
this  burden  of  proof,  that  the  reaonableness  of  the  require¬ 
ment  is  not  important;  the  mere  fact  that  a  requirement,  goes 
beyond  the  contract  requirements  is  the  important  consideration 
Apparently  the  same  rule  applies  in  supply  coniracts. 
Although  they  include  a  requirement  that  the  contractor  main¬ 
tain  an  inspection  system  acceptable  to  the  Government, 


that 


imposes  no  independent  obligation  on  the  contractor  to  conduct 
specific  tests  not  set  forth  in  the  contract. ^  The  standard 
provisions,  however,  have  been  considered  during  the  process 
of  interpretation  to  decide  whether  the  parties  intended 
a  specific  test  in  the  contract  to  be  performed  by  the  contractor 
and  the  inspection  system  obligation  has  been  considered  also 
as  evidence  of  the  parties'  intent  to  allow  the  Government  to 
direct  tests,  where  there  were  other  contract  provisions 
providing  for  that  right. ^  Also,  failures  of  that  system 
may  give  the  Government  certain  rights  to  direct  inspection;^ 
that  will  be  discussed  later  in  this  chapter. 

But  the  rule  still  appears  to  be  that  the  contract  must 
clearly  specify  that  the  contractor  is  to  perform  the  test. 

The  Department  of  Defense  uses  a  Responsibility  for  Inspection 

g 

clause,  and  the  General  Services  Administration  has  a  similar 

Q 

provision  in  its  Quality  Control  System  Requirements  standard. 

If  the  specifications  give  the  Government  the  right  to 
specify  the  number  and  location  of  tests  to  be  conducted  by 
the  contractor,  the  order  apparently  will  be  noncompensable 
so  long  as  it  is  reasonable.  In  Mel  Williamson,  Ir.c,10  the 
contracting  officer,  pursuant  to  such  a  provision,  ordered 
100%  testing  of  fire  detection  systems.  The  Board  considered 
the  critical  nature  of  the  supplies  and  found  the  order 
reasonable.  Needlessly  repetitive  tests  probably  are  not.^ 

The  Department  of  Defense  clause  mentioned  above  has 
been  cited  as  a  reason  for  finding  the  contractor  responsible 
for  specific  test,  so  it  bears  a  closer  look. 


The  DOD  "Responsibility  for 
Inspection"  Clause 

This  clause  is  not  a  part  of  the  general  provisions, 
but  it  can  be  included  in  the  contract  where  deemed  appropriate 
The  clause  says: 

Notwithstanding  the  requirements  for  any 
Government  inspection  and  test  contained  in 
specifications  applicable  to  this  contract, 
except  where  specialized  inspections  or  tests 
are  specified  for  performance  solely  by  the 
Government,  the  Contractor  shall  perform  or 
have  performed  the  inspections  and  tests 
required  to  substantiate  that  the  supplies 
and  services  provided  under  the  contract 
conform  to  the  drawings,  specifications  and 
contract  requirements  listed  herein,  including 
if  applicable  the  technical  requirements  for  , 
the  manufacturers’  part  number  specified  herein.  ^ 

This  provision  has  been  construed  to  allow  the  Government 
to  order  tests  not  specified  by  the  contract.  In  RFI  Shield- 
Rooms  a  contractor  was  required  to  supply  rectifiers.  The 
contract  had  no  express  language  requiring  the  performance 
of  a  Tull-load"  test,  but  the  Government  ordered  one 
performed.  The  Board  held  the  contractor  responsible  for 
assuming  the  costs  of  the  test,  finding  the  clause  dispositive. 

As  the  Board  put  it,  the  clause  required  the  contractor 
to  perform  personally  or  hire  done  "any  test  or  inspection 
which  is  needed  to  demonstrate  that  his  product  complies 
with  the  contract  terms.  That  may  be  a  'full-load'  test  or 
a  visual  inspection  or  any  other  test  or  inspection  or 
combination  thereof  so  long  as  it  or  they  are  required  to 

14 

demonstrate  contract  compliance."  The  "full-load"  test 
in  this  contract  was  apparently  the  only  test  that  could 
have  demonstrated  compliance. 


159 


The  Board  also  considered  the  contractor's  allegation 
that  the  test  was  unnecessary,  but  it  concluded  that  the 
visual  examinations  of  components  by  the  contractor  did  not 
assess  the  technical  acceptability  of  the  completed  rectifier. 

That  decision  must  be  contrasted  to  Varo,  Inc,  v.  United 
States ,  where  the  court  was  faced  with  a  similar  issue  under 
a  supply  contract  having  an  earlier  version  of  the  Responsibility 
for  Inspection  clause.  That  clause  stated  that  ”[u]nless 
otherwise  specified  in  the  contract  or  purchase  order,  the 
supplier  is  responsible  for  the  performance  of  all  inspection 
requirenents  as  specified  herein. The  court  held  that  this 
version  of  the  clause  did  not  resolve  the  ambiguity  about 
who  should  bear  the  cost  of  tests.  The  court  construed  the 
clause  in  favor  of  the  contractor's  reasonable  interpretation. 

There  are  limits  on  the  scope  of  demonstration  testing 
that  the  Government  can  order.  Where  a-  supply  cc,. tract 
specifies  technical  testing  requirements  for  components 
and  an  "operating  demonstration”  for  the  end  product,  this 
does  not  require  the  contractor  to  bear  the  cost  of  a  full¬ 
blown  performance  test  which  incorporates  each  of  the 
individual  testing  requirements  contemporaneously . ^ 

Further,  the  Government  cannot  order  unnecessarily  duplicative 
inspections  or  tests,  or  it  will  be  held  to  have  changed  the 
contract  requirements . ^ 

Changes  to  Testing  Requirements 

Once  a  test  is  determined  to  be  within  the  scope  of  the 
contractor's  obligation,  it  becomes  an  element  of  work.  If 


the  Government  orders  a  change  to  a  test  procedure  used  by 

the  contractor,  the  increase  in  cost  is  compensable  as  a 
18 

change,  even  if  the  additional  test  was  a  better  means 

of  determining  whether  the  product  complies  with  contract 
19 

requirements.  y  But  voluntary  additional  tests  initiated 

by  a  contractor  after  rejection  or  in  order  to  meet  the  contract 

requirements  are  not  compensable,  because  they  lack  the 

.  •  20 
requisite  "order"  by  the  Government. 

Similarly,  if  the  Government  and  contractor  agree  on 

a  method  of  testing  by  the  contractor  as  a  measure  of 

contract  compliance,  because  there  have  been  performance 

difficulties,  Government  directions  to  conduct  a  more  costly 

21 

test  are  compensable. 

Where  the  contract  gives  the  contractor  an  option  to 

perform  tests  by  alternative  methods,  a  Government  direction 

to  use  a  specific  one  will  entitle  the  contractor  to  an 

equitable  adjustment  for  cost  increases  which  are  caused 
22 

by  the  order. 

An  exception  to  these  general  rules  defining  the  extent 

of  contractor  testing  obligation  was  established  by  Astro 

23  .  ■ 

Dynamics,  Inc..  In  that  case,  the  Government  insisted  on 

performance  of  an  unspecified  test  of  safety  valves  by  the 

contractor  before  allowing  it  to  conduct  further  liquid 

nitrogen  tests  in  a  Government  facility.  The  contractor 

claimed  entitlement  to  the  costs  of  the  testing,  but  it  was 

denied.  The  Board  stated  that  'the  test  requested  by  the 

Government  was  reasonable  under  the  circumstances  and  was 


within  a  reasonable  interpretation  of  the  safety  requirements  . 
The  fact  that  the  Appellant  at  his  own  plant  customarily  tested 
the  system  without  using  such  procedures  is  not  persuasive. 

We  think  that  the  Government  at  its  own  facility,  where  it  had 
responsibility  for  the  safety  of  personnel  and  equipment, 
was  justified  in  holding  Appellant  to  the  stricter  standard. 

The  test  was  not  a  complicated  one  .  .  .  Under  these  circum¬ 
stances  we  believe  the  test  was  within  reasonable  safety 

24- 

precautions  which  Appellant  was  required  to  follow." 

This  case  does  not  represent  a  complete  departure  from 

the  basic  framework  of  the  analysis.  In  all  of  these  decisions 

the  key  consideration  is  the  reasonable  expectation  of  the 

parties  to  the  contract.  But  Astro  Dynamics  does  appear  to 

depart  from  the  rule  which  requires  clear  contract  language 

when  the  contractor  is  to  be  charged  with  the  responsibility 

2  S 

and  cost  of  doing  the  test,  ^  The  rule  of  reasonableness 

which  the  case  applies  has  generally  not  even  been  used 

where  the  contractor  is  under  an  obligation  to  maintain  an 

2  6 

inspection  system  acceptable  to  the  Government,  although 

that  provision  has  been  construed  with  other  specific  testing 

specifications  to  place  responsibility  for  simple  tests  on 
27 

the  contractor. 

The  Government  has  a  right  to  expect  the  contractor  to 
test  where  the  contract  requires  it  to.  The  Government 
remedies  for  failure  of  the  contractor  to  meet  its  responsibil¬ 
ities  for  testing  and  other  quality  system  obligations  will 
be  discussed  at  the  end  of  this  chapter. 
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There  have  been  more  decisions  during  the  past  several 
years  dealing  with  contractor  claims  arising  out  of  Govern¬ 
ment  surveillance  activity.  It  appears  that  agencies  are 
putting  more  and  more  emphasis  on  contractor  quality  control 
and  Government  reliance  on  contractor  quality  data  in  making 
the  acceptance/re jection  decision.  In  the  Department  of 
Defense,  for  example,  there  is  a  policy  which  encourages 
the  use  of  certificates  of  conformance  when  commercial  items 

p  Q 

are  purchased  to  satisfy  military  needs.  Reliance  on 
contractor  quality  control  is  even  creeping  into  the 
construction  contract  area,  as  will  be  seen. 

This  increased  reliance  on  the  contractor's  inspection 

system  has  not  escaped  criticism.  In  1979.  the  Comptroller 
.  .  .  29 

General  published  criticism  of  the  General  Services  Admin¬ 
istration  Quality  Approved  Manufacturers  Program,'*0  which 
allows  certain  reliable  manufacturers  to  ship  supplies  without 
prior  Government  inspection  and  provides  for  periodic 
surveillance  of  those  contractors'  plant  operations.  The 
program  allows  the  contractor  to  certify  that  its  product 
complies  with  contract  requirements,  and  generally  requires 
that  the  manufacturer  have  an  acceptable  performance  history, 
a  documented  quality  control  program,  and  that  control  is 
exercised  over  the  quality  of  incoming  component  materials, 
as  well  as  the  manufacturing  processes. 

The  Comptroller  General  found  that  there  was  inadequate 
source  inspection  by  Government  inspectors  and  that  the 
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program  could  not  be  relied  on  to  assure  that  products 
conformed  to  the  contract.  It  recommended,  among  other 
things,  that  more  independent  testing  of  items  be  done  at 
the  destination,  on  a  sampling  basis,  even  when  the  supplier 
is  qualified  under  the  QAMP .  The  report  also  found 
evidence  of  possible  collusion  between  suppliers  and 
inspectors  when  source  inspection  was  performed  and  saw 
reduced  source  inspection  as  a  way  to  reduce  that  possibility. 

Similarly,  in  I98I  the  Comptroller  General  published^1 
a  report  recommending  that  the  U.S.  Army  Corps  of  Engineers 
contractor  inspection  system  requirement  be  eliminated  on 
federal  water  projects.  The  report  found  substantial 
savings  in  not  requiring  the  contractor  to  maintain  a 
system  that  apparently  was  not  working  very  well  anyway. 

The  report  concluded  that  the  Corps  inspectors  did  not 
consider  the  contractor  inspections  reliable,  did  not 
attempt  to  enforce  the  contractor  inspection  provisions 
of  the  contract,  and  did  rather  complete  inspections  anyway. 
While  the  Corps  had  expected  quality  to  improve  and  personnel 
requirements  to  decrease,  neither  had  been  the  case.  The 
report  estimated  that  the  marginal  increase  in  costs  due  to 
the  inspection  system  requirement  was  about  one  percent  of 
construction  contract  costs. 

The  wisdom  of  these  provisions  is,  of  course,  not  the 
concern  of  this  analysis.  What  is  important  is  they  do  exist 
and  are  a  potential  source  of  liability  of  the  contractor,  if 
the  Government  does  choose  to  enforce  the  provision. 
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Much  of  the  discussion  so  far  has  touched  some  of  the 

contractor  responsibilities  for  quality.  The  inspection  and 

test  by  the  Government  is  done  to  determine  whether  the  contractor 

has  fulfilled  the  most  fundamental  responsibility,  to  furnish 

supplies  and  sevices  which  conform  to  contract  requirements. 

The  contract  may  also  require  the  contractor  to  conduct 

specific  tests,  and  in  the  case  of  the  Department  of  Defense, 

the  Responsibility  for  Inspection  clause  is  designed  to 

accomplish  clear  allocation  to  the  contractor  of  testing 
12 

responsibility.  So  the  discussion  now  turns  to  the  scope 
of  contractor  obligations  and  Government  rights  in  the 
contractor  inspection  system  provisions. 


The  Standard  Provisions 

Until  the  Defense  Acquisition  Regulations  were  amended 
in  1982,  the  supply  contract  inspection  system  requirement 
was  the  same  among  the  agencies.  It  said: 

The  contractor  shall  provide  and  maintain  an 
inspection  system  acceptable  to  the  Government 
covering  the  supplies  hereunder.  Records  of  all 
inspection  work  by  the  Contractor  shall  be  kept 
complete  and  available  to  the  Government  during 
the  performance  of  this  contract  and  for  such 
longer  period  as  may  be  specified  elsewhere  in 
this  contract. 33 

The  clause  used  in  Department  of  Defense  contracts  was 
amended  to  expand  the  scope  of  that  provision.  The  new  clause 
says  : 


The  contractor  shall  provide  and  maintain  an 
inspection  system  acceptable  to  the  Government 
covering  the  supplies  hereunder  and  shall  tender 
to  the  Government  for  acceptance,  only  supplies  that 
have  been  inspected  in  accordance  with  said 
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inspection  system  and  have  been  found  by  the 
Contractor  to  be  in  conformity  with  contract 
requirements.^4 

The  clause  then  goes  on  to  clarify  the  record  keeping 
requirements  of  the  contractor. 

The  Department  of  Defense  is  also  the  only  agency  which 
prescribes  the  use  of  a  contractor  inspection  system  clause 
for  construction  contracts. it  says: 

The  Contractor  shall  (i)  maintain  an  adequate 
inspection  system  and  perform  such  inspections 
as  will  assure  that  the  work  performed  under  the 
contract  conforms  to  contract  requirements,  and 
(ii)  maintain  and  make  available  to  the  Government 
adequate  records  of  such  inspections. 

All  of  the  agencies  have  more  detailed  quality  control 
provisions  available  for  incorporation  into  contracts  when 
necessary.  They  will  be  discussed  later.  What  is  of  interest 
at  this  point  in  the  discussion  is  the  scope  of  the  obligations 
that  are  included  in  the  terms  "acceptable"  and  "adequate "  in 
these  provisions.  The  requirement  for  an  inspection  system 
has  been  in  the  supply  contract  clause  for  decades,  and  in 
DOD  construction  contracts  since  1961 ;  yet  there  are  very 
few  cases  which  define  the  obligation  to  any  degree  of 

.  .  36 

precision. 

What  appears  to  be  clear  is  that  the  standard  provisions 

do  not  carry  any  requirement  that  the  contractor  perform 

any  specific  testing  before  offering  the  work  to  the 

Government  unless  the  requirements  for  the  tests  are  contained 

17 

elsewhere  in  the  contract.  But  the  fact  that  the  clause 
is  in  the  contract  implies  that  it  has  some  meaning:  inter- 

oO 

pretations  which  leave  language  meaningless  are  disfavored. 
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The  case  which  is  closest  to  affirmatively  finding  content  in 

the  standard  inspection  system  requirement  is  Spencer -Saf f ord 

39 

Loadcraft,  Inc..  y  In  that  case  the  contractor  was  supplying 
trailers.  The  only  requirement  for  any  kind  of  inspection 
system  was  that  in  the  standard  provisions.  The  specifications 
also  had  testing  requirements  which  the  contractor  had  to 
meet.  After  delivery  of  about  thirty  trailers,  in  which 
there  were  numerous  deficiencies,  the  Government  mailed 
a  letter  to  the  contractor  directing  some  organizational 
changes,  training  of  inspectors,  proper  equipping  of  personnel 
doing  inspections,  furnishing  of  facilities,  etc.  The 
contractor  was  claiming  that  the  Government  changed  the  contract. 

Before  the  Board,  the  Government  maintained  that  the 

provisions  of  the  contract  required  as  a  minimum  that  the 

contractor  maintain  an  inspection  system  which  employed 

an  adequate  mumber  of  qualified  inspection  personnel, 

had  proper  inspection  equipment  such  as  gauges  and  measuring 

equipment,  controlled  the  drawings  and  specifications  and 

40 

changes  thereto,  and  controlled  rejected  material.  The 
list  of  contractor  duties  also  included  maintenance  of 
defect  standards  for  inspection  personnel,  some  method  of 
calibration  of  inspection  equipment,  and  adequate  records  to 
record  and  control  all  of  these  functions. 

The  Board  denied  the  contractor's  request  for  relief, 
noting  that  there  was  no  question  that  the  initial  units  which 
were  delivered  were  defective.  The  Board  concluded  that  ”_a"n 
inspection  system  producing  the  desired  result  was  defined  by 


the  Government  and  a  request  was  made  to  adopt  such  a  system. 

We  believe  the  record  before  us  discloses  no  more. It  is 

important  to  note  that  the  requests  made  by  the  Government 

were  very  generalized;  the  contractor  was  left  considerable 

discretion  as  to  the  details. 

The  upper  limit  of  what  the  Government  can  expect  the 

contractor  to  provide  in  the  way  of  an  inspection  system 

should  be  set  based  on  the  reasonable  expectations  of  the 

Ll? 

parties  when  they  entered  the  contract.  One  important 
consideration  appears  to  be  the  extent  to  which  the  Govern¬ 
ment  evaluated  the  inspection  system  during  the  pre -award 
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process.  The  joint  service  handbook  used  m  the  Department 

of  Defense  also  provides  for  discussions  between  the  contractor 

and  Government  quality  personnel  about  the  quality  require- 

44 

ments  in  the  contract.  Such  discussions,  and  the  understanding 

reached,  just  might  be  a  contemporaneous  interpretation  of 

the  parties  that  could  be  entitled  to  great  weight  in  deciding 

4  5 

the  scope  of  the  obligation. 

Another  relevant  consideration  probably  is  agency  policy 

.  .  46 

with  respect  to  these  standard  provisions.  At  least,  the 
intent  of  the  Government  expressed  in  its  regulations  and 
manuals  may  be  relevant  to  assess  what  it  had  in  mind  when  it 
used  the  provision.  In  the  Defense  Acquisition  Regulations, 
the  guidance  is  brief.  The  regulation  admits  that  the  clause 
is  not  further  defined  by  specification  but  prescribes  its  use 
when, for  reasons  of  sacticability  or  because  of  the  nature 
of  the  supplies,  it  is  not  considered  necessary  to  describe 


further  what  constitutes  an  acceptable  inspection  system. 

The  examples  given  include  purchase  of  commercial  items  or 
items  which  serve  a  function  that  is  not  materially  related 
to  military  operations.  The  guidance  which  is  in  the  regulations 
of  NASA  and  the  General  Services  Administration  is  similarly 
brief.  It  says  that  the  contractor's  inspection  system  should 


be  such  as  to  provide  reasonable  assurance  that  the  supplies 
subject  to  inspection  will  conform  to  contract  requirements 


and  should  include  any  quality  control  procedures  necessary 
48 


to  this  end. 

These  policies  appear  to  imply  a  recognition  that 
the  inspection  system  obligation  does  not  mean  that  the 
contractor  will  detect  all  nonconformities  before  offering 
products  to  the  Government.  In  the  Federal  Supply  Service 
Pamphlet  which  discusses  the  acceptability  of  a  contractor's 
inspection  system  under  the  general  provisions,  the  pamphlet 
says  : 


The  contractor's  inspection  or  quality  control 
system  will  be  considered  acceptable  when  it  pro¬ 
vides  reasonable  assurance  that  the  supplies 
offered  for  inspection  and  acceptance  conform 
to  all  technical  requirements  of  the  contract, 
purchase  order,  and  governing  specifications.  9 


This  pamphlet  also  appears  to  recognize  the  general  nature 
of  the  obligation.  The  regulation  briefly  discusses  the 
record  keeping  requirement  and  then  says: 


The  general  requirements  . 
specific  when: 


above  become 


(1)  The  contract  or  governing  specification 
requires  the  contractor  to  perform  inspection 
and  tests  and  to  keep  complete  records  of 
such  work. 50 
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The  specification  which  clearly  specifies  these  kinds  of 
requirements  will  be  discussed  later. 

The  joint  service  manual  which  covers  quality  assurance 
activity  on  Department  of  Defense  supply  contracts  has 
similar  guidance  to  quality  assurance  representatives  wno 
are  evaluating  contractor  quality  control  where  the  standard 
provision  may  be  the  only  definition  of  the  obligation.  The 
manual  says : 

(1)  In  general  terms,  an  inspection  system  acceptable 
to  the  Government  should  produce  evidence  of  control 
over  those  functions  that  are  directly  related  to 
the  product  being  procured  and  provide  for: 

(a)  Government  inspection  of  supplies/ 
services . 

(b)  Identification  and  control  of  defective/ 
rejected  supplies. 

(c)  Sufficient  inspection  and  records  to 
assure  compliance  to  contract  requirements. 

(2)  The  acceptability  of  a  contractor's  system 
will  be  determined  on  a  contract  by  contract 
basis  and  will  consider  product  quality  history, 
complexity,  application  and  technical  description 
of  the  item,  special  contract  provisions, 
effectiveness  of  manufacturing  processes,  and 
whether  the  supplies  are  in  stock  or  must  be 
produced  for  the  subject  procurements. 

(3)  The  QAR  [quality  assurance  representative] 
should  not  expect  or  require  more  from  the 
contractor  than  is  required  by  contract.  The 
contractor  is  expected  to  maintain  an  effective 
and  economical  inspection  system  that  will  assure 
the  acceptability  of  supplies  and  services  under 
the  contract,  but  not  to  the  extent  of  a  quality 
program  or  inspection  system  defined  by  a 
military  specification.  In  many  cases  inspection 
of  the  end  item  alone  will  provide  the  necessary 
evidence  that  the  product  conforms  to  contract 
requirements . 51 
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It  seems  reasonable  that  the  scope  of  the  contractor’s 
obligation  under  the  clause  would  depend  on  the  complexity 
of  the  procurement.  Where  a  procurement  is  simple,  even  a 
general  direction  by  the  Government  that  the  contractor  main¬ 
tain  a  calibration  system  and  recalibrate  inspection  equipment 
may  be  outside  the  scope  of  requirements.  Spencer -Saf f ord 
Loadcraf t  upheld  such  a  direction  where  the  contract  required 

the  contractor  to  perform  specified  tests  involving  the  use 

o 

of  such  equipment. 

Whether  the  Government  can  demand  that  each  item  produced 
be  separately  inspected  is  not  clear.  Probably,  at  least  the 
initial  method  that  the  contractor  chooses  to  implement 
the  inspection  system  obligation  remains  within  its  discretion. 
One  board  decision  has  been  critical  of  Government  changes 
to  contractor  inspection  systems  before  production  had  even 
begun.  J  Spencer -Saf f ord  Loadcraf t  permitted  the  Government 
to  require  100$  checking  of  supplies  before  submission  to  the 
Government,  but  an  important  part  of  the  Board's  rationale 
was  the  fact  that  substantial  deficiencies  were  discovered 
in  most  of  the  first  supplies  delivered  to  the  Government. 

On  balance,  the  Government  probably  cannot  interfere  with 
a  contractor's  plan  to  use  some  kind  of  sampling  inspection 
until  substantial  production  problems  arise.  This,  of  course, 
assumes  that  there  is  no  sampling  specification  in  the  contrac 
which  specifies  these  procedures.  Finally,  although  the 
Government  can  apparently  insist  that  some  inspection  activity 


take  place,  it  may  not  require  specific  tes 


not  otherwise 


required  by  the  contract.  J 

As  has  been  mentioned,  in  the  Department  of  Defense  there 

is  a  general  contractor  inspection  system  obligation  imposed 

in  some  construction  contracts.  There  are  few  cases  which 

address  these  issues  under  that  clause,  although  there  is  no 

reason  to  think  that  the  analysis  would  change.  The  clause 

does  specifically  require  the  contractor  to  use  inspections 

which  will  assure  conformance  with  contract  requirements.  Yet, 

that  provision  probably  is  not  clear  enough  to  impose  any 

specific  testing  obligations  on  the  contractor  if  they  are 

not  otherwise  specified. ^  Also,  the  regulatory  policies 

which  have  been  discussed  apply  generally  to  supply  and 

service  contracts,  although  the  DAP  states  that  the  quality 

assurance  policies  there  apply  equally  to  construction 
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contracts.  It  would  seem  that  agency  pronouncements  about 

general  inspection  systems  would  be  as 'useful  to  resolution 

of  construction  issues  as  well. 

One  final  consideration  in  determining  the  content  of 

these  general  provisions  may  be  the  specific  quality  control 

specifications  which  are  available  for  incorporation  in  the 

contract.  The  joint  service  manual  quoted  before  reminded 

quality  assurance  representatives  that  they  should  not  demand 

requirements  to  the  extent  of  quality  programs  or  contractor 

inspection  systems  which  are  defined  by  military  specification. 

The  existence  of  such  published  standards  has  been  cited  in 

other  contexts  as  a  limitation  of  what  the  Government  can 

59 

expect  as  an  industry  practice •,  it  may  be  useful  here  also. 
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Special  Contractor  Quality 
Control  Provisions 

Department  of  Defense  Supply 
Contracts 

The  standard  inspection  clause  is  supplemented  by  two 
kinds  of  quality  control  requirements.  One  specification, 
which  requires  establishment  of  a  contractor  inspection 
system,  is  used  when  technical  requirements  are  such  as  to 
require  control  of  quality  by  in-process  as  well  as  final 
end  product  inspection,  including  control  of  such  elements 
of  the  manuf acturing  process  as  measuring  and  testing 
equipment,  drawings  and  changes,  inspection,  documentation, 
and  records  of  inspection.00  The  specifics  of  the  system  are 
set  out  in  MIL-I -45208A ,  which  has  been  reproduced  in 
Appendix  D. 

A  more  stringent  requirement  is  defined  by  MIL-Q- 
9858A , Quality  Program  Requirements,  which  is  reproduced 
in  Appendix  E.  This  specification  is  used  when  the  technical 
requirements  of  the  contract  are  such  as  to  require  control 
of  work  operations,  in-process  controls,  and  inspection, 
as  well  as  attention  to  other  factors  (e.g.,  organization, 
planning,  work  instructions,  documentation  control,  advanced 
metrology ) . ^ 

The  Defense  Acquisition  Regulations  generally  reserve 
use  of  the  first  specification  for  either  complex,  critical, 
or  peculiar  items.  The  Quality  Program  requirement  is  itea 
for  items  which  are  both  complex  and  critical.  D'~  .\  .1  .her  is 

generally  used  for  procurement  of  commercial  items  acquired 
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under  a  commercial  item  description.^ 

A  complex  item  is  defined  as  one  having  quality  character¬ 
istics,  not  wholly  visible  in  the  end  item,  for  which  contract 
conformance  must  progressively  be  established  through  precise 
measurements,  tests  and  controls  accomplished  during  purchasing, 
manufacturing,  assembly,  and  functional  operations  either  as 
an  individual  item  or  in  conjunction  with  other  items.  A 
critical  application  of  an  item  is  one  in  which  the  failure 
of  the  item  could  injure  personnel  or  jeopardize  a  military 
mission.  Critical  items  may  be  either  peculiar,  meaning  they 

have  only  one  application,  or  common,  meaning  they  have 

64 

multiple  applications. 

MIL-I-45208A65 

Inspection  System  Requirements 

The  specification  establishes  the  basic  contractor 
responsibility  to  provide  and  maintain  an  inspection  system 
which  will  assure  that  all  supplies  and  services  submitted 
to  the  Government  for  acceptance  conform  to  contract 
requirements  whether  manufactured  or  processed  by  the  con¬ 
tractor,  or  procured  from  subcontractors  or  vendors.  The 
specif ication  also  has  a  clause, much  like  the  Responsibility 
for  Inspection  clause,  which  requires  the  contractor  to  "perform 
or  have  performed  the  inspections  and  tests  required  to 
substantiate  product  conformance  to  drawing,  specifications 
and  contract  requirements"  and  to  "perform  or  have  performed 
all  inspections  and  tests  otherwise  required  by  the  contract." 
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The  specification  requires  the  contractor  to  maintain 
a  documented  inspection  system  and  reserves  to  the  Govern¬ 
ment  the  right  to  review  it  and  furnish  written  notice  of  its 
acceptability  or  non-acceptability  during  the  life  of  the 
contract.  "The  inspection  system  shall  be  subject  to 
disapproval  if  changes  thereto  would  result  in  nonconform¬ 
ing  product."  That  appears  to  be  the  standard  against 
which  any  proposed  change  to  the  inspection  system  is 
evaluated. 

The  contractor  is  required  to  prescribe  clear,  concise, 
and  complete  instructions  for  inspection  and  testing.  It 
must  also  maintain  records  which  indicate  the  nature  and  number 
of  observations  made,  the  number  and  type  of  deficiencies 
found,  the  quantities  approved  and  rejected,  and  the  nature 
of  corrective  action  taken. 

The  specification  also  requires  calibration  of  testing 
equipment.  The  contractor  must  establish  a  system  for 
identifying  the  inspection  status  of  supplies,  such  as  by 
stamping,  tagging,  or  other  control  devices.  The  contractor 
must  also  establish  a  procedure  for  examination,  testing,  and 
identification  and  protection  of  Government  furnished  material. 

The  contractor  must  also  establish  an  effective  system 
for  controlling  nonconforming  material,  including  procedures 
for  identification,  segregation,  and  disposition  of  reworked 
or  repaired  supplies.  All  nonconforming  supplies  must  be 
positively  identified  to  prevent  use,  shipment:,  and  inter¬ 
mingling  with  conforming  supplies.  The  contractor  must  also 


establish  procedures  for  inspecting  subcontracted  or  purchased 
supplies  to  assure  their  conformance  to  contract  requirements. 

The  specification  reserves  to  the  Government  the  right 
to  evaluate  and  verify  the  inspection  system  "to  determine 
its  effectiveness  in  supporting  the  quality  requirements 
established  in  the  detail  specification,  drawings  and  contract 
and  as  prescribed  herein." 

MIL-Q-9858A66 

Quality  Program  Requirements 

The  emphasis  in  this  specification  is  not  on  the  specific 
testing  and  inspection  provisions  of  the  contract  so  much  as 
total  control  of  work  operations  and  manufacturing  processes. 
The  requirements  are  more  stringent  than  those  in  MIL-I- 
45208A. 

The  Quality  Program  must  likewise  be  in  writing.  It 
must  assure  adequate  quality  throughout  all  areas  of  contract 
performance,  including  design,  development,  fabrication, 
processing,  assembly,  inspection,  test,  maintenance,  packaging, 
shipping,  storage,  and  site  installation.  It  requires  clear 
identification  of  the  authority  and  responsibility  of  those  in 
charge  of  contractor  quality  control.  The  program  must 
provide  for  prevention  and  ready  detection  of  discrepancies 
and  for  timely  and  positive  corrective  action. 

The  Quality  program  must  provide  for  regular  review  by 
management  of  the  status  and  adequacy  of  the  program.  It 
also  must  provide  for  an  initial  quality  review  during  the 
early  stages  of  performance  of  all  quality  requirements.  The 


specification  also  requires  the  contractor  to  develop  clear 
and  complete  work  instructions  which  assure  that  criteria 
for  performance  of  work  by  employees  are  clear. 

The  specification  goes  on  to  require  procedures  for 
evaluation  of  changes  to  the  contract,  such  as  design  changes, 
for  evaluation  of  engineering  adequacy  and  compliance  with 
contract  requirements.  There  is  a  requirement  for  calibration 
of  test  equipment,  as  well  as  detailed  procedures  for  the 
control  of  subcontractor  and  purchased  material  quality. 

The  specification  also  prescribes  production  control 
requirements . 

The  program  must  "assure  that  there  is  a  system  for  final 
inspection  and  test  of  completed  products."  This  provision 
probably  eliminates  any  question  about  who  is  responsible 
for  testing  supplies  under  this  specification.  The  paragraph 
contemplates  simulation  testing  necessary  to  determine 
suitability  considering  the  products  end  use  and  function. 

The  specification  specifies  more  detailed  procedures 
for  controls  the  contractor  is  expected  to  place  on 
subcontracted  work,  as  well  as  the  controls  necessary  to 
insure  segregation  of  nonconforming  and  conforming  work. 

Department  of  Defense  Construction 
Contracts 

The  Contractor  Inspection  System  clause  is  used  on 

Z  ry 

construction  contracts  exceeding  $25,000.  '  Two  agencies 


within  the  Department  have  supplemented  the  clause  with 
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additional  Contractor  Quality  Control  Provisions.  u 


The  Navy  Contractor  Quality  Control  provisions  require 


an  "organization"  and  written  system  which  are  both  used 

to  perform  inspections  and  tests  of  all  items  of  work. 

A  quality  control  representative  is  required  to  be 

appointed;  he  is  required  to  remain  at  the  work  during 

performance.  The  specification  provides  for  a  preliminary 

joint  review  of  quality  provisions  so  a  mutual  understanding 

of  the  details  of  the  system  can  be  reached.  The  system 

must  also  provide  for  periodic  reporting  by  the  contractor 

of  quality  control  activities. 

The  Navy  also  supplements  these  provisions  with  others 

depending  on  the  size  of  the  construction  project.  These 

are  put  in  the  technical  specifications  section  of  the 

contract  and  futher  define  contractor  responsibilities. 

Among  these  provisions,  for  use  in  all  construction 

contracts  where  Contractor  Quality  Control  is  required  is 

a  provision  which  requires  the  contractor  to  perform  "all 

job  testing  required  under  this  contract"  except  as  otherwise 
.  69 

specified  m  the  contract.  That  provision  appears  to  have 

the  same  legal  effect  as  the  Responsibility  for  Inspection 

clause  used  in  supply  contracts,  shifting  the  responsibility 
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clearly  to  the  contractor  for  performing  specified  tests. 

Another  provision  in  these  supplemental  provisions,  used  on 

contracts  under  $500-000-  deletes  the  general  requirement  that 

the  contractor  quality  control  representative  not  be  subordinate 

to  the  job  superintendent  or  project  manager,  which  is  included 
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m  the  supplemental  general  provisions. 


-  A  S  A  - 


The  U.S.  Army  Corps  of  Engineers  has  a  Contractor 
Quality  Control  specification  which  is  very  similar  to  that 
used  by  the  Navy.  The  complete  text  of  the  specification 
is  reproduced  in  Appendix  H.  It  provides  for  a  written 
quality  control  plan  which  must  be  approved  by  the  Govern¬ 
ment  prior  to  the  beginning  of  construction.  The  plan  must 
identify  the  personnel,  procedures,  instructions,  records, 
and  forms  used,  and  must  include  a  description  of  the 
quality  management  organization,  the  procedures  for  processing 
shop  drawings  and  certificates,  the  quality  control  procedures 
to  be  performed  by  the  contractor  and  subcontractors,  and 
the  controls  on  testing  procedures.  The  specification  differs 
from  the  Navy's  in  that  the  quality  control  system  manager 
does  not  have  to  be  independent  from  the  construction 
supervisor,  although  he  must  have  the  authority  to  act  on 
all  quality  control  matters. 

The  plan  must  provide  for  adequate  review  and  approval 
of  shop  drawings,  samples,  certificates,  and  other  submittals. 
The  contractor  must  take  action  to  ensure  that  only  materials 
and  equipment  which  comply  with  contract  requirements  are 
purchased  and  delivered  to  the  jobsite  or  used  in  offsite 
fabrication.  The  system  must  provide  for  control  of  work 
at  preparatory  stages  of  performance  as  well  as  during  and 
after  performance.  The  specification  also  has  a  provision 
which  requires  the  contractor  to  "perform  tests  specified  or 
required  to  verify  that  control  measures  are  adequate  to 
provide  a  product  which  conforms  to  contract  requirements." 


The  specification  more  specifically  identifies  the 
reporting  requirements  of  the  contractor  and  the  required 
content  of  records.  There  is  a  provision  for  a  "completion 
review"  of  quality  requirements  at  the  completion  of  work. 

The  Government  reserves  the  right  in  the  specification 
to  withhold  payment  for  defective  or  deficient  features 
until  they  are  satisfactorily  corrected.  However,  apparently 
the  defects  referred  to  are  only  "work  not  properly  completed 
or  not  conforming  to  plans  and  specifications." 

Federal  Agency  Supply  Contracts 

There  is  only  one  standard  quality  control  system 

specification  generally  used  in  civilian  agency  procurements. 

FED  STD  368A,  Quality  Control  System  Requirements,  is 

used  when  considered  necessary,  as  when  complex  items  are 

being  purchased  or  when  control  of  manufacturing  processes 
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are  considered  necessary.  The  specification  is  attached 
in  Appendix  F  and  is  very  similar  to  the  MIL-STD  45208a. 

The  specification  requires  a  written  description  of 
the  system  which  must  remain  current  and  available  to  the 
Government.  The  plan  must  include  an  organization  chart  and 
description  of  personnel  responsibilities  and  authority, 
identification  of  inspection  stations  and  methods,  description 
of  test  procedures  and  sampling  techniques,  and  procedures 
for  segregation  of  lots  and  the  handling  of  defective  items. 
The  specification  requires  the  contractor  to  "perform  all 
examinations  and  tests  to  substantiate  conformance  to 
specifications  .  .  .  before  offering  to  the  Government  for 


£ 

8 


acceptance  . 


NASA  Supply  Contracts 


NASA  uses  a  two-tier  quality  program  similar  to  that 


used  by  the  Department  of  Defense.  There  is  an  inspection 


system  provision  for  use  in  contracts  where  aeronautical 


and  space  system  materials,  parts,  components,  and  services 


are  procured.  D  Although  that  provision  requires  the 


submission  of  a  written  plan,  a  requirement  for  formal 
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approval  is  discretionary  with  NASA  installations. 


The  more  detailed  Quality  Program  is  similar  to  that  used 


in  the  Department  of  Defense  in  concept;  it  is  used  in  the 


procurement  of  aeronautical  and  space  systems;  major  flight 


subsystems  and  complex  assemblies;  support  equipment  used  in 


launching,  operating,  or  maintaining  flight  vehicles;  and 


test  and  checkout  equipment  which  directly  interface  with 
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them.  +  ^ c*  «v,e,  li!" 


The  NASA  publications  have  provisions  which,  like 


the  others  already  discussed,  shift  the  responsibility  for 

n  C 
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testing  to  the  contractor. 


Government  Remedies  For  Qualit 


System  Failures 


Where  there  are  specific  requirements  in  the  specifications, 


the  Government  can  order  the  contractor  to  perform  the  work 


required.  As  has  been  discussed,  the  Navy  Quality  Control 


Program  requires  the  contractor  to  organizationally  separate 


the  quality  control  representative  from  the  construction 


superintendent .  The  Government  can  order  the  contractor  to 


comply  with  that  requirement,  even  though  there  may  be  evidence 


that  the  Quality  Control  Program  as  a  whole  increases  costs 
of  the  Government  unnecessarily  because  it  is  unworkable.'7^ 

The  failure  of  the  contractor  to  perform  testing  required 
by  the  contract  has  been  considered  a  valid  basis  for  a 

<n  O 

default  termination ; '  one  would  expect  the  Government  to 

likewise  insist  that  the  contractor  perform  those  kinds  of 

requirements.  It  also  appears  that  the  failure  of  the 

contractor  to  perform  these  specific  requirements  would 

justify  price  reductions.  Government  reduction  of  contract 

payment  because  the  contractor  failed  to  separate  the  quality 

control  organization  from  the  production  organization  has 
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been  upheld  where  it  was  a  contract  requirement.  7  Also, 
a  board  has  at  least  suggested  in  dicta  that  the  failure  to 
prepare  a  written  quality  control  plan  would  justify  a 
reduction  in  contract  price  based  on  the  labor  savings  to  the 
contractor . 

On  the  other  hand,  some  of  the  promises  that  the  contractor 
makes  in  these  provisions  may  not  be  substantial  enough  to 
warrant  default  terminations.  The  failure  to  furnish  reports 
or  written  procedures,  where  the  underlying  activity  was  being 
performed  by  the  contractor,  has  been  held  to  be  an  insufficient 

a  1 

ground  for  rejection  and  default  termir  "ion,  as  well  as  an 

insufficient  ground  to  justify  withholding  of  Government 
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inspection . 

The  problem  with  these  inspection  system  requirements 
is  they  generally  lack  a  very  clear  definition  about  just  what 
the  contractor  is  expected  to  do,  as  well  as  the  consequences 


of  the  inspection  system  failures.  To  the  extent  that  the 
failure  would  manifest  itself  through  deficiencies  in  the 
end  product,  the  Government  could  avail  itself  of  the  normal 
remedies  in  the  supply  contract  inspection  clause  or  the 
Inspection  and  Acceptance  clause  in  construction  contracts. 

Yet,  apparently  the  Government  is  interested  in  exercising 
what  rights  it  may  have  to  correct  the  deficiency  in  the 
inspection  system  and  forcing  the  contractor  to  take  corrective 

O  o 

action.  J  In  contrast  to  exercise  of  rights  based  on  the 
failure  of  work  to  comply  with  technical  specifications,  there 
is  considerably  more  opportunity  for  subjectivity  when  the 
Government  is  asserting  inspection  system  failures  as  a  basis 
for  action. 

The  general  inspection  system  obligation  does  not 

require  the  submission  of  a  written  inspection  system  plan, 

but  where  one  is  required,  such  as  in  MIL-Q-9858A ,  after 

performance  deficiencies  the  Government  can  require  revision 

of  the  existing  plan  so  that  the  plan  is  adequate  to  assure 
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that  the  end  items  would  meet  contract  requirements. 

While  there  is  a  chance  for  subjectivity  by  Government 

personnel,  their  determinations  of  acceptability  of  inspection 

8  S 

systems  probably  need  only  be  reasonable  and  in  good  faith.  J 
It  appears  more  difficult  for  the  Government  to  justify 
direct  interference  with  the  contractor's  size  of  its  quality 
control  organization;  it  probably  can  only  justify  a  direction 
that  the  contractor  add  personnel  if  it  can  prove  that  the 
change  was  necessary  to  insure  that  the  contractor's  quality 


control  obligations  would  be  met.  There  is  a  general  contract; 
provision  which  allows  the  Government  to  order  the  removal 
of  an  employee  deemed  incompetent,  careless,  or  otherwise 

Oo 

ob jectional? '  but  this  limited  right  probably  does  not  give 

much  right  to  direct  personnel  changes  otherwise. 

Where  the  Government  has  formally  approved  a  contractor's 

inspection  system,  as  may  be  the  case  under  MIL-I-45208A , 

it  must  prove  some  need  before  ordering  changes.  Where  such 

a  plan  was  based  on  reasonable  advice  and  guidance,  a  decision 

has  held  the  Government  liable  for  constructive  change  where 

it  ordered  revisions  beyond  general  quality  guidelines  before 
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production  had  even  begun.  The  Government  does  not  have  the 

unqualified  right  to  order  changes  to  the  system  at  any  time 
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or  without  reason.  y  Apparently,  quality  history  unrelated  to 

the  current  contract  is  an  inadequate  reason  for  ordering 
90 

these  changes. 

Where  the  Government  can  prove  a  substantial  failure  of 

the  contractor's  obligation  to  maintain  an  acceptable  inspection 

system,  the  Government  has  more  remedial  rights.  The  definition 

of  substantial  failure  is  not  clearly  defined,  but  it  has 

been  found  where  over  fifty  percent  of  the  delivered  supplies 
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were  defective.  The  Government  still  may  not  order  tests 
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not  required  by  the  contract,  but  it  may  order  the  contractor 
to  tighten  the  inspection  system  practices  so  item-by-item 
inspection  is  done  instead  of  spot  checking. Where,  however, 
the  parties  have  agreed  to  the  conditions  under  which  the 
contractor  may  be  required  to  tighten  inspection,  she  ruie 


is  otherwise. 


For  example,  MIL-3TD-105D  specifies  the 


conditions  under  which  sampling  is  shifted  from  reduced  to 
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tightened  inspection. 

The  failure  of  an  inspection  system  may  be  serious 

enough  to  warrant  the  suspension  of  inspection  by  the 

Government,  even  where  only  the  standard  inspection  system 

provision  is  included  in  the  contract.  In  National  Painting 
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Co .  the  contractor  had  been  awarded  a  fixed  price  contract 

for  plumbing,  carpentry,  painting,  and  electrical  work  on 

eight  buildings.  The  contract  contained  the  Contractor 

Inspection  System  clause  used  in  Department  of  Defense 

construction  contracts.  The  Government  refused  to  inspect 

further  after  noting  several  deficiencies  when  it  began 

inspection.  The  resulting  delay  led  to  assessment  of 

liquidated  damages,  and  the  contractor  appealed.  The  Board 

uph-'ld  the  Government's  action,  saying: 

Refusing  to  inspect  further  after  finding 
five  deficiencies  may  not  be  reasonable  in  the 
context  of  a  large  joo  with  scattered  deficiencies. 
In  this  case,  however,  deficiencies  were  numerous, 
and  no  proof  was  offered  that  the  refusal  tc  inspect 
was  any  more  than  a  refusal  to  inspect  before  the 
job  was  ready  for  inspection. 

This  is  another  context  in  which  specific  language  may 

affect  the  remedy.  In  contracts  using  MIL-STD-105D ,  the 

specification  conditions  Government  suspension  of  inspection 

on  continuation  of  tightened  inspection  for  fen  consecutive 
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lots.  Absent  such  contractual  authorization  or  substantial 
failure  of  the  inspection  system,  it  appears  that  the  Goverrme 
may  not  withhold  inspections  simply  because  performance  proble 
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are  encountered.  Substantial  failures  of  inspection 

systems  mean  deficiencies  which  have  some  impact  on  the 
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quality  of  the  end  product,  7  and  it  is  apparently  of  no 
consequence  that  "in  the  operation  of  the  system  a  few 
units  slipped  by. 

It  has  been  said  that  deficiencies  in  an  inspection 

system  are  merged  with  product  quality  deficiencies  where 

the  propriety  of  rejection  is  concerned.10^  Probably, 

there  is  no  practical  way  to  define  an  inspection  system 

failure  that  would  be  a  basis  for  rejection  independent  of 

specific  failures  of  the  product  to  conform.  Yet,  rejection 

of  an  entire  lot  of  supplies  has  been  upheld,  based  on  the 

inspection  system  obligation,  where  inspection  of  a 

reasonable  number  of  items  disclosed  such  a  large  number 

of  defects  as  demonstrated  that  the  inspection  system  had 
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failed  to  adequately  screen  out  defective  units.  The 

Government  is  entitled  to  decline  to  inspect  items  where 
no  contractually  required  inspections  have  been  performed 
and  where  the  inspection  system  has  failed.  J  The  implication 
of  such  a  rule  is  that  the  Government  can  order  the  contractor 

to  rescreen  the  rejected  items  as  satisfaction  of  its 
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obligation  to  maintain  an  acceptable  inspection  system. 

Of  course,  where  MIL-STD-105D  is  part  of  the  contract,  it 

has  provisions  which  determine  the  conditions  under  which 
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the  Government  can  order  rescreening. 
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Conclusion 

It  is  this  area,  quality  control  responsibilities, 
that  most  needs  further  contractual  definition.  As  the 
Government  increases  its  reliance  on  the  contractor's  quality 
control  systems  as  a  way  of  assuring  product  quality,  it 
seems  that  deficiencies  in  the  inspection  system  and  other 
quality  control  responsibilities  will  be  subject  to  more 
attention.  Even  the  specifications  which  purport  to  define 
the  contractor’s  responsibilities  are  laced  with  general 
responsibilities  which  sound  more  like  management  theory 
than  definitive  performance  requirements.  But  especially 
in  the  case  of  the  standard  inspection  system  requirement, 
there  appears  to  be  substantial  potential  for  the  Government 
to  justify  remedial  action  on  its  failure.  That  provision 
appears  to  be  getting  cited  more  frequently  in  recent 
years  to  justify  cessation  of  Government  inspection  and 
other  instances  when  Government  activity  can  hinder  a  contractor. 

The  standard  contract  clauses  do  apprise  the  contractor 
of  some  expected  remedial  action,  but  they  are  directed  more 
toward  deficiencies  in  the  quality  of  the  product  or  service 
than  toward  problems  with  quality  control.  It  would  seem 
sensible  for  the  Government  to  at  least  define  generally 
what  is  meant  by  an  "acceptable"  or 'Adequate"  inspection 
system.  For  example,  the  contract  could  include  some  of  the 
policy  statements  which  are  in  the  agency  handbooks,  such 
as  that  of  the  Department  of  Defense  which  was  cited  earlier. 
Next,  the  clause  should  explain  the  effect  of  the  Government’s 
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evaluation  of  the  contractor’s  quality  conlrol  program  before 
award.  Then,  if  the  Government  wishes  to  reserve  the  right 
to  declare  the  quality  control  system  unacceptable,  it  should 
say  so  in  the  contract.  The  present  clause,  which  is  basically 
adopted  in  the  proposed  Federal  Acquisition  Regulations,  leaves 
that  problem  unclear. 

Next,  the  clause  should  have  remedial  provisions.  The 
Government  is  apparently  interested  in  directing  modifications 
to  quality  control  procedures  when  it  deems  them  advisable,- 
that  could  be  included  in  the  contract.  Further,  the 
Government  could  reserve  the  right  to  stop  performance  upon 
failure  of  the  system  until  there  were  adequate  assurances 
that  the  deficiencies  were  corrected.  Similarly,  the 
Government  could  reserve  its  right  to  suspend  its  own  inspection 
activity.  Finally,  if  the  Government  does  intend  to  take 
deficiency  deductions  for  problems  with  a  quality  control 
program,  it  might  be  useful  to  reach  some  kind  of  agreement 
about  what  the  various  elements  of  the  programs  are  worth. 

Throughout  this  paper,  the  analysis  has  been  linked 
where  possible  to  the  parties  expectations  when  the  contract 
was  entered.  The  results  of  some  of  these  decisions  appear 
to  find  more  content  in  the  inspection  system  requirement 
than  was  probably  ever  contemplated. 
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APPENDIX  A 


CURRENT  INSPECTION  CLAUSES  IN  FIXED  PRICE 
SUPPLY,  CONSTRUCTION,  SERVICE  CONTRACTS 

SuPP1y 

INSPECTION (1958 MAY)  (FPR  §1-7.102-5;  NASA  PR  IT  7-105-4) 

(a)  All  supplies  (which  term  throughout  this  clause  includes  without  limitation  raw  materials, 
components,  intermediate  assemblies,  and  end  products)  shall  be  subject  to  inspection  and  test  bv 
the  Government,  to  the  extent  practicable  at  all  times  and  places  including  the  period  of  manu¬ 
facture.  and  in  any  event  prior  to  acceptance. 

(b)  In  case  any  supplies  or  lots  of  supplies  are  defective  in  material  or  workmanship  or  other¬ 
wise  not  in  conformity  with  the  requirements  of  this  contract,  the  Government  shall  have  the  right 
cither  to  reject  them  ( with  or  without  instructions  as  to  their  disposition )  or  to  require  their  cor¬ 
rection.  Supplies  or  lots  of  supplies  which  have  been  rejected  or  required  to  be  corrected  shall  be 
removed  or,  if  permitted  or  required  by  the  Contracting  Officer,  corrected  in  place  bv  and  at  the 
expense  of  the  Contractor  promptly  after  notice,  and  shall  not  thereafter  be  tendered  for  ac¬ 
ceptance  unless  the  former  rejection  or  requirement  of  correction  is  disclosed.  If  the  Contractor 
fails  promptly  to  remove  such  supplies  or  lots  of  supplies  which  are  required  to  be  removed  or 
promptly  to  replace  or  correct  such  supplies  or  lots  of  supplies,  the  Government  either  ( i)  may  by- 
contract  or  otherwise  replace  or  correct  such  supplies  and  charge  to  the  Contractor  the  cost  oc¬ 
casioned  the  Government  thereby;  or  (ii)  may  terminate  this  contract  for  default  as  provided  in 
the  clause  of  this  contract  entitled  "Default."  Unless  the  Contractor  corrects  or  replaces  such 
supolies  within  the  delivery  schedule,  the  Contracting  Officer  may  require  the  delivery  of  such 
supplies  at  a  reduction  in  price  which  is  equitable  under  the  circumstances  Failure  to  agree  to 
such  reduction  of  price  shall  be  a  dispute  concerning  a  questipn  of  fact  within  the  meaning  of  the 
clause  of  this  contract  entitled  "Disputes". 

(C)  If  any  inspection  or  test  is  made  by  the  Government  on  the  premises  of  the  Contractor  or  a 
subcontractor,  the  Contractor  without  additional  charge  shall  provide  all  reasonable  facilities  and 
assistance  for  the  safety  and  convenience  of  the  Government  inspectors  in  the  performance  of 
their  duties.  If  Government  inspection  or  lest  is  made  at  a  point  other  than  the  premises  of  the 
Contractor  or  a  subcontractor,  it  shall  be  at  the  expense  of  the  Government  except  as  otherwise 
provided  in  this  contract;  provided,  that  in  case  of  rejection  the  Government  shall  not  be  liable  for 
any  reduction  in  value  of  samples  used  in  connection  with  such  inspection  or  test.  All  inspections 
and  tests  by  the  Government  shall  be  performed  in  such  a  manner  as  not  to  unduly  delay  the 
work.  The  Government  reserves  the  right  to  charge  to  the  Contractor  any  additional  cost  of 
Government  inspection  and  test  when  supplies  are  not  ready  at  the  time  such  inspection  and  test 
is  requested  by  the  Contractor  or  when  reinspection  or  retest  is  necessitated  by  prior  rejection. 
Acceptance  or  rejection  of  the  supplies  shall  be  made  as  promptly  as  practicable  after  delivery, 
except  as  otherwise  provided  in  this  contract;  but  failure  to  inspect  and  accept  or  reject  supplies 
shall  neither  relieve  the  Contractor  from  responsibility  for  such  supplies  as  are  not  in  accordance 
with  the  contract  requirements  nor  impose  liability  on  the  Government  therefor. 

(d)  The  inspection  and  test  by  the  Government  of  any  supplies  or  lots  thereof  does  not  relieve 
the  Contractor  from  any  responsibility  regarding  defects  or  other  failures  to  meet  the  contract 
requirements  which  may  be  discovered  prior  to  acceptance.  Except  as  otherwise  provided  in  this 
contract,  acceptance  shall  be  conclusive  except  as  regards  latent  defects,  fraud,  or  such  gross 
mistakes  as  amount  to  fraud. 

(e)  The  Contractor  shall  provide  and  maintain  an  inspection  system  acceptable  to  the  Govern¬ 
ment  covering  the  supplies  hereunder.  Records  of  all  inspection  work  by  the  Contractor  shall  be 
kept  complete  and  available  to  the  Government  during  the  performance  of  this  contract  and  for 
such  longer  period  as  may  be  specified  elsewhere  in  this  contract. 

(EadofdauM) 


Supply 

DAR  IT  7-103.5 
(Nov.  82  Rev.) 


INSPECTION  (1982  NOV) 

(a)  The  Contractor  shall  provide  and  maintain  an  in¬ 
spection  system  acceptable  to  the  Government  covering 

the  supplies  hereunder  and  shall  tender  to  the  Government, 
for  acceptance,  only  supplies  that  have  been  inspected  in 
accordance  with  said  inspection  system  and  have  been  found 
by  the  Contractor  to  be  in  conformity  with  contract  re¬ 
quirements.  As  part  of  such  system,  the  Contractor  shall 
prepare  records  evidencing  all  inspections  made  pursuant 
thereto  and  the  outcome  thereof.  Such  records  shall  be 
kept  complete  and  available  to  the  Government  during  the 
performance  of  this  contract  and  for  such  longer  period 
as  may  be  specified  elsewhere  in  this  contract.  The  Gov¬ 
ernment  may  perform  such  reviews  and  evaluations  as  are 
reasonably  necessary  to  ascertain  compliance  with  this 
paragraph.  These  reviews  and  evaluations  shall  be  con¬ 
ducted  in  a  manner  that  will  not  unduly  .delay  the  con¬ 
tract  work.  The  right  of  review,  whether  exercised  or 
not,  does  not  relieve  the  Contractor  of  the  obligations 
under  the  contract. 

(b)  All  supplies  (which  term  throughout  this  clause  includes  without  limitation  raw  materials, 
components,  intermediate  assemblies,  and  end  products)  shall  be  subject  to  inspection  and  test  by 
the  Government,  to  the  extent  practicable  at  all  times  and  places  including  the  period  of  manu¬ 
facture,  and  in  any  event  prior  to  acceptance.  However, 
the  Government  assumes  no  contract  obligation  to  perform 
any  inspection  and  test  for  the  benefit  of  the  Contractor 
unless  specifically  set  forth  elsewhere  in  this  contract. 

(C)  In  case  any  supplies  or  lots  of  supplies  are  defective  in  material  or  workmanship  or  other¬ 
wise  not  in  conformity  with  the  requirements  of  this  contract,  the  Government  shall  have  the  right 
either  to  reject  them  (with  or  without  instructions  as  to  their  disposition)  or  to  require  their  cor¬ 
rection.  Supplies  or  lou  of  supplies  which  have  been  rejected  or  required  to  be  corrected  shall  be 
removed  or,  if  permitted  or  required  by  the  Contracting  Officer,  corrected  in  place  by  and  at  the 
expense  of  the  Contractor  promptly  after  notice,  and  shall  not  thereafter  be  tendered  for  ac¬ 
ceptance  unless  the  former  rejection  or  requirement  of  correction  is  disclosed  If  the  Contractor 
fails  promptly  to  remove  such  supplies  or  lots  of  supplies  which  are  required  to  be  removed  or 
promptly  to  replace  or  correct  such  supplies  or  lots  of  supplies,  the  Government  either  (i)  may  by 
contract  or  otherwise  replace  or  correct  such  supplies  and  charge  to  the  Contractor  the  cost  oc¬ 
casioned  the  Government  thereby;  or  (ii)  may  terminate  this  contract  for  default  as  provided  in 
the  clause  of  this  contract  entitled  "Default.”  Unless  the  Contractor  corrects  or  replaces  such 
supplies  within  the  delivery  schedule,  the  Contracting  Officer  may  require  the  delivery  of  such 
supplies  at  a  reduction  in  price  which  is  equitable  under  the  circumstances.  Failure  to  agree  to 
such  reduction  of  price  shall  be  a  dispute  concerning  a  question  r  '  ct  within  the  meaning  of  the 
clause  of  this  contract  entitled  "Disputes" 
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(d)  If  any  inspection  or  test  is  made  by  the  Government  on  the  premises  of  the  Contractor  or  a 
subcontractor,  the  Contractor  without  additional  charge  shall  provide  all  reasonable  facilities  and 
assistance  for  the  safety  and  convenience  of  the  Government  inspectors  in  the  performance  of 
their  duties.  If  Government  inspection  or  test  is  made  at  a  point  other  than  the  premises  of  the 
Contractor  or  a  subcontractor,  it  shall  be  at  the  expense  of  the  Government  except  as  otherwise 
provided  in  this  contract,  provided,  that  in  case  of  rejection  the  Government  shall  not  be  liable  for 
any  reduction  in  value  of  samples  used  in  connection  with  such  inspection  or  test  All  inspections 
and  tests  by  the  Government  shall  be  performed  in  such  a  manner  as  not  to  unduly  delav  the 
work.  The  Government  reserves  the  right  to  charge  to  the  Contractor  any  additional  cost  of 
Government  inspection  and  test  when  supplies  are  not  ready  at  the  time  such  inspection  and  test 
is  requested  by  the  Contractor  or  when  reinspection  or  retest  is  necessitated  by  prior  rejection 
Acceptance  or  rejection  of  the  supplies  shall  be  made  as  promptly  as  practicable  after  delivery, 
except  as  otherwise  provided  in  this  contract,  but  failure  to  inspect  and  accept  or  reject  supplies 
shall  neither  relieve  the  Contractor  from  responsibility  for  such  supplies  as  are  not  in  accordance 
with  the  contract  requirements  nor  impose  liability  on  the  Government  therefor 

(e)  The  inspection  and  test  by  the  Government  of  any 
supplies  or  lots  of  supplies  does  not  relieve  the  Con¬ 
tractor  from  any  responsibility  regarding  defects  or  other 
failures  to  meet  the  contract  requirements  which  mav  be 
discovered  prior  to  acceptance.  Unless  otherwise  orovided 
in  this  contract,  acceptance  shall  be  conclusive  except  as 
regards  (1)  latent  defects,  (2)  fraud,  or  (3)  such  gross 
mistakes  as  amount  to  fraud. 

(f)  If  acceptance  is  not  conclusive  for  any  of  the 
reasons  in  paragraph  (e)  hereof,  the  Government,  in  addi¬ 
tion  to  any  other  rights  and  remedies  provided  by  lav,  or 
under  other  provisions  of  this  contract,  shall  have  the 
right  to  require  the  Contractor  (1)  at  no  increase  in 
contract  price,  to  correct  or  replace  the  defective  or 
nonconforming  supplies  at  the  original  point  of  delivery 
or  at  the  Contractor's  plant  at  the  Contracting  Officer's 
election,  and  in  accordance  with  a  reasonable  delivery 
schedule  as  may  be  agreed  upon  between  the  Contractor  and 
the  Contracting  Officer;  Provided,  That  the  Contracting 
Officer  may  require  a  reduction  in  contract  price  if  the 
Contractor  fails  to  meet  such  delivery  schedule,  or 

(2)  within  a  reasonable  time  after  receipt  by  the  Con¬ 
tractor  of  notice  of  defects  or  nonconformance,  to  repay 
such  portion  of  the  contract  as  is  equitable  under  the 
circumstances  if  the  Contracting  Officer  elects  not  to 
require  correction  or  replacement.  When  supplies  are 
returned  to  the  Contractor,  the  Contractor  shall  bear 
the  transportation  cost  from  the  original  point  of  de¬ 
livery  to  the  Contractor's  plant  and  return  to  the  origi¬ 
nal  point  when  that  point  is  not  the  Contractor's  plant. 

If  the  Contractor  fails  to  perform  or  act  as  required  in 
(1)  or  (2)  above  and  does  not  cure  such  failure  within  a 
period  of  ten  (10)  days  (or  such  longer  period  as  the 
Contracting  Officer  may  authorize  in  writing)  after  re¬ 
ceipt  of  notice  from  the  Contracting  Officer  specifying 
such  failure,  the  Government  shall  have  the  right  by  con¬ 
tract  or  otherwise  to  replace  or  correct  such  supplies 
and  charge  to  the  Contractor  the  cost  occasioned  the 
Government  thereby. 

(End  of  clause) 
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Construction 


7-602.1 1  Inspection  and  Acceptance.  (Standard  Form  23~A;  DAR  71  7-602.ll 

FPR  §  1-7.602-11) 

INSPECTION  AND  ACCEPTANCE  (1976  OCT) 

(a)  All  work  (which  term  includes  but  is  not  restricted  to  materials,  workmanship,  and  manu¬ 
facture  and  fabrication  of  components)  shall  be  subject  to  inspection  and  test  by  the  Government 
at  all  reasonable  times  and  at  all  places  prior  to  acceptance.  Any  such  inspection  and  test  is  for 
the  sole  benefit  of  the  Government  and  shall  not  relieve  the  Contractor  of  the  responsibility  of 
providing  quality  control  measures  to  assure  that  the  work  strictly  complies  with  the  contract 
requirements.  No  inspection  or  test  by  the  Government  shall  be  construed  as  constituting  or  im¬ 
plying  acceptance.  Inspection  or  test  shall  not  relieve  the  Contractor  of  responsibility  for  damage 
to  or  loss  of  the  material  prior  to  acceptance,  nor  in  any  way  affect  the  continuing  rights  of  the 
Government  after  acceptance  of  the  completed  work  under  the  terms  of  paragraph  (f)  of  this 
clause,  except  as  hereinabove  provided. 

(b)  The  Contractor  shall,  without  charge,  replace  any  material  or  correct  any  workmanship 
found  by  the  Government  not  to  conform  to  the  contract  requirements,  unless  in  the  public  in¬ 
terest  the  Government  consents  to  accept  such  material  or  workmanship  with  an  appropriate  ad¬ 
justment  in  contract  price.  The  Contractor  shall  promptly  segregate  and  remove  rejected  material 
from  the  premises. 

(c)  If  the  Contractor  does  not  promptly  replace  rejected  material  or  correct  rejected  workman¬ 
ship,  the  Government  (  1 )  may,  by  contract  or  otherwise,  replace  such  material  or  correct  such 
workmanship  andcharge  the  cost  thereof  to  the  Contractor,  or  (2)  may  terminate  the  Contrac¬ 
tor's  right  to  proceed  in  accordance  with  the  clause  of  this  contract  entitled  “ Termination  for 
Default  —  Damages  for  Delay  —  Time  Extensions.  ” 

(d)  The  Contractor  shall  furnish  promptly,  without  additional  charge,  all  facilities,  labor,  and 
material  reasonably  needed  for  performing  such  safe  and  convenient  inspection  and  test  as  may 
be  required  by  the  Contracting  Officer.  All  inspection  and  test  by  the  Government  shall  be  per¬ 
formed  in  such  manner  as  not  unnecessarily  to  delay  the  work.  Special,  full  size,  and  performance 
tests  shall  be  performed  as  described  in  this  contract.  The  Government  reserves  the  right  to 
charge  to  the  Contractor  any  additional  cost  of  inspection  or  test  when  material  or  workmanship 
is  not  ready  at  the  time  specified  by  the  Contractor  for  inspection  or  test  or  when  reinspection  or 
retest  is  necessitated  by  prior  rejection. 

(e)  Should  it  be  considered  necessary  or  advisable  by  the  Government  at  any  time  before  ac¬ 
ceptance  of  the  entire  work  to  make  an  examination  of  work  already  completed,  by  removing  or 
tearing  out  same,  the  Contractor  shall,  on  request,  promptly  furnish  all  necessary  facilities,  labor 
and  material.  If  such  work  is  found  to  be  defective  or  nonconforming  in  any  material  respect,  due 
to  the  fault  of  the  Contractor  or  his  subcontractors,  he  shall  defray  all  the  expenses  of  such  ex¬ 
amination  and  of  satisfactory  reconstruction.  If.  however,  such  work  is  found  to  meet  the  require¬ 
ments  of  the  contract,  an  equitable  adjustment  shall  be  made  in  the  contract  price  to  compensate 
the  Contractor  for  the  additional  services  involved  in  such  examination  and  reconstruction  and.  if 
completion  of  the  work  has  been  delayed  thereby,  he  shall,  in  addition,  be  granted  a  suitable  ex¬ 
tension  of  time. 

(f)  Unless  otherwise  provided  in  this  contract,  acceptance  by  the  Government  shall  be  made  as 
promptly  as  practicable  after  completion  and  inspection  of  all  work  required  by  this  contract,  or 
that  portion  of  the  work  that  the  Contracting  Officer  determines  can  be  accepted  separately.  Ac¬ 
ceptance  shall  be  final  and  conclusive  except  as  regards  latent  defects,  fraud,  or  such  gross 
mistakes  as  may  amount  to  fraud  or  as  regards  the  Government's  rights  under  any  warranty  or 
guarantee. 

(End  of  clause) 
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Services 


INSPECTION  OF  SERVICES  (1971  NOV)  (  DAR  7-1902.4) 

(a)  Al!  services  (which  term  throughout  this  clause  includes  services  performed,  material 
furnished  or  utilized  in  the  performance  of  services,  and  workmanship  in  the  performance  of  ser¬ 
vices  )  shall  be  subject  to  inspection  and  test  by  the  Government,  to  the  extent  practicable  at  all 
times  and  places  during  the  term  of  the  contract.  All  inspections  by  the  Government  shall  be 
made  ir.  such  a  manner  as  not  to  unduly  delay  the  work 
(bi  If  any  services  performed  hereunder  are  not  in  conformity  with  tne  requirements  of  this 
contract,  the  Government  shall  have  the  nght  to  require  the  Contractor  to  perform  the  services 
again  ir.  conformity  with  the  requirements  of  the  contract,  at  no  additional  mcrease  in  total  con¬ 
tract  amount.  When  the  services  to  be  performed  are  of  such  a  nature  that  the  defect  cannot  be 
corrected  by  reperformance  of  the  services,  the  Government  shall  have  the  nght  to  (i)  require  the 
Contractor  to  immediately  take  all  necessary  steps  to  ensure  future  performance  of  the  services  in 
conformity  with  the  requirements  of  the  contract;  and  (ii)  reduce  the  contract  pnce  to  reflect  the 
reduced  value  of  the  services  performed.  In  the  event  the  Contractor  fails  promptly  to  perform 
the  services  again  or  to  take  necessary  steps  to  insure  future  performance  of  the  services  in  con¬ 
formity  with  the  requirements  of  the  contract,  the  Government  shall  have  the  right  to  either  (i)  by- 
contract  or  otherwise  have  the  services  performed  in  conformity  with  the  contract  requirements 
and  charge  to  the  Contractor  any  cost  occasioned  to  the  Government  that  is  directly  related  to 
the  performance  of  such  services;  or  (ii)  terminate  this  contract  for  default  as  provided  in  the 
clause  of  this  contact  entitled  "Default." 

(c)  Tne  Contractor  shall  provide  and  maintain  an  inspection  system  acceptable  to  the  Govern¬ 
ment  covering  the  services  to  be  performed  hereunder.  Records  of  all  inspection  worn  by  the 
Contractor  shall  be  kept  complete  and  available  to  the  Government  during  the  term  of  this  con¬ 
tract  and  for  such  longer  period  as  may  be  specified  elsewhere  in  this  contract. 

(End  of  clause) 
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APPENDIX  B 


PROPOSED  FEDERAL  ACQUISITION  REGULATION  INSPECTION  CLAUSES 


52 .246-2  Inspection  of  Supplies — Fixed-Price. 

As  prescribed  in  46.302-1,  insert  the  following  clause 
in  all  fixed -price  supply  contracts  (and  service  con¬ 
tracts  involving  the  furnishing  of  supplies)  expected  to 
exceed  SI 0,000  and,  when  considered  to  be  in  the  Gov¬ 
ernment’s  interest,  in  contracts  of  lesser  value. 

INSPECTION  OF  SUPPLIES— FIXED-PRICE 
(DATE) 

(a)  The  Contractor  shall  provide  and  maintain  an 
inspection  system  acceptable  to  the  Government  cover¬ 
ing  supplies  under  this  contract.  Records  of  all  inspec¬ 
tion  work  by  the  Contractor  shall  be  kept  complete 
and  made  available  to  the  Government  during  contract 
performance  and  for  as  long  afterwards  as  the  contract 
requires. 


(b)  The  Government  may  inspect  and  test  all  supplies 
called  for  by  the  contract,  to  the  extent  practicable  at 
all  places  and  times,  including  the  period  of  manufac¬ 
ture,  and  in  any  event  prior  to  acceptance.  The  Gov¬ 
ernment  shall  perform  inspections  and  tests  in  a  manner 
that  will  not  unduly  delay  the  work.  “Supplies,”  as 
used  in  this  clause,  includes  but  is  not  limited  to  raw 
materials,  components,  intermediate  assemblies,  end 
products,  and  lots  of  supplies. 

(c)  If  the  Government  performs  inspection  or  test  on 
the  premises  of  the  Contractor  or  a  subcontractor,  the 
Contractor  shall  provide  and  shall  require  subcontrac¬ 
tors  to  provide,  without  additional  charge,  all  reason¬ 
able  facilities  and  assistance  for  the  safe  and  convenient 
performance  of  these  duties.  Except  as  otherwise  pro¬ 
vided  in  the  contract,  the  Government  shall  bear  the 
expense  of  Government  inspections  or  tests  made  at 
other  than  the  Contractor's  or  subcontractor's  prem¬ 
ises;  provided,  that  in  case  of  rejection,  the  Govern¬ 
ment  shall  not  be  liable  for  any  reduction  in  the  value 
of  inspection  or  test  samples. 

(d)  (1)  When  supplies  are  not  ready  at  the  time 
specified  by  the  Contractor  for  inspection  or  test,  the 
Government  may  charge  to  the  Contractor  the  addi¬ 
tional  cost  of  inspection  or  test. 

(2)  The  Government  may  also  charge  the  Contrac¬ 
tor  for  any  additional  cost  of  inspection  or  test  when 
prior  rejection  makes  reinspection  or  retest  neces¬ 
sary. 
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(e)  The  Government  has  the  right  either  to  reject  or 
to  require  correction  of  nonconforming  supplies.  Sup¬ 
plies  are  nonconforming  when  they  are  defective  in 
material  or  workmanship  or  are  otherwise  not  in  con¬ 
formity  with  contract  requirements.  The  Government 
may  reject  nonconforming  supplies  with  or  without 
disposition  instructions. 

(0  The  Contractor  shall  remove  supplies  rejected  or 
required  to  be  corrected.  However,  the  Contracting 
Officer  may  require  or  permit  correction  in  place, 
promptly  after  notice,  by  and  at  the  expense  of  the 
Contractor.  The  Contractor  shall  not  tender  for  accept¬ 
ance  corrected  or  rejected  supplies  without  disclosing 
the  former  rejection  or  requirement  for  correction. 

(g)  If  the  Contractor  fails  to  promptly  remove,  re¬ 
place,  or  correct  rejected  supplies  that  are  required  to 
be  removed  or  to  be  replaced  or  corrected,  the  Gov¬ 
ernment  may  either  (1)  by  contract  or  otherwise, 
remove,  replace,  or  correct  the  supplies  and  charge  the 
cost  to  the  Contractor  or  (2)  terminate  the  contract  for 
default.  Unless  the  Contractor  corrects  or  replaces  the 
supplies  within  the  delivery  schedule,  the  Contracting 
Officer  may  require  their  delivery  and  make  an  equita¬ 
ble  price  reduction.  Failure  to  agree  to  a  price  reduc¬ 
tion  shall  be  a  dispute. 

(h)  (1)  If  this  contract  provides  for  the  performance 
of  Government  quality  assurance  at  source,  and  if  re¬ 
quested  by  the  Government,  the  Contractor  shall  fur¬ 
nish  advance  notification  of  the  time  (i)  when  contrac¬ 
tor  inspection  or  tests  will  be  performed  in  accordance 
with  provisions  of  the  contract  and  (ii)  when  the  sup¬ 
plies  will  be  ready  for  Government  inspection. 

(2)  The  Government  request  shall  specify  the 
period  and  method  of  the  advance  notification  and 
the  Government  representative  to  whom  it  shall  be 
furnished.  Requests  shall  not  require  more  than  2 
workdays  of  advance  notification  if  the  Government 
representative  is  in  residence  in  the  Contractor's 
plant,  nor  more  than  7  workdays  in  other  instances. 

(i)  The  Government  shall  accept  or  reject  supplies  as 
promptly  as  practicable  after  delivery,  unless  otherwise 
provided  in  the  contract.  Government  failure  to  inspect 
and  accept  or  reject  the  supplies  shall  not  relieve  the 
Contractor  from  responsibility,  nor  impose  liability  on 
the  Government,  for  nonconforming  supplies. 

(j)  Inspection  and  test  by  the  Government  do  not 
relieve  the  Contractor  of  responsibility  for  defects  or 
other  failures  to  meet  contract  requirements  discovered 
before  acceptance.  Acceptance  shall  be  conclusive, 
except  for  latent  defects,  fraud,  gross  mistakes  amount¬ 
ing  to  fraud,  or  as  otherwise  provided  in  the  contract. 

(End  of  clause) 


52.246-12  Inspection  of  Construction. 

As  prescribed  in  46.304,  insert  the  following  clause  in 
all  fixed-price  construction  contracts  expected  to 
exceed  510,000  and,  when  considered  to  be  in  the  Gov¬ 
ernment’s  interest,  in  contracts  of  lesser  value: 

INSPECTION  OF  CONSTRUCTION  (DATE) 

(a)  The  Contractor  shall  maintain  an  adequate  in¬ 
spection  system  and  perform  such  inspections  as  will 
assure  that  the  work  called  for  by  this  contract  con¬ 
forms  to  contract  requirements.  The  Contractor  shall 
maintain  adequate  inspection  records  and  make  them 
available  to  the  Government.  AH  work  shall  be  con¬ 
ducted  under  the  general  direction  of  the  Contracting 

Officer  and  is  subject  to  Government  inspection  and 
test  at  all  places  and  at  all  reasonable  times  before 
acceptance  to  insure  strict  compliance  with  the  terms 
of  the  contract.  “Work”  includes,  but  is  not  limited  to, 
materials,  workmanship,  and  manufacture  and  fabrica¬ 
tion  of  components. 

(b)  Government  inspections  and  tests  are  for  the  sole 
benefit  of  the  Government  and  do  not — 

(1)  Relieve  the  Contractor  of  responsibility  for 
providing  adequate  quality  control  measures; 

(2)  Relieve  the  Contractor  of  responsibility  for 
damage  to  or  loss  of  the  material  before  acceptance; 

(3)  Constitute  or  imply  acceptance;  or 

(4)  Affect  the  continuing  rights  of  the  Government 
after  acceptance  of  the  completed  work  under  para¬ 
graph  (h)  below. 

(c)  The  presence  or  absence  of  a  Government  inspec¬ 
tor  does  not  relieve  the  Contractor  from  any  contract 
requirement,  nor  is  the  inspector  authorized  to  change 
any  provision  of  the  specifications  without  the  Con¬ 
tracting  Officer’s  written  authorization. 
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(d)  The  Contractor  shall  promptly  furnish,  without 
additional  charge,  all  facilities,  labor,  and  material  rea¬ 
sonably  needed  for  performing  such  safe  and  conven¬ 
ient  inspections  and  tests  as  may  be  required  by  the 
Contracting  Officer.  The  Government  may  charge  to 
the  Contractor  any  additional  cost  of  inspection  or  test 
when  work  is  not  ready  at  the  time  specified  by  the 
Contractor  for  inspection  or  test,  or  when  prior  rejec¬ 
tion  makes  reinspection  or  retest  necessary.  The  Gov¬ 
ernment  shall  perform  all  inspections  and  tests  in  a 
manner  that  will  not  unnecessarily  delay  the  work. 
Special,  full  size,  and  performance  tests  shall  be  per¬ 
formed  as  described  in  the  contract. 

(e)  The  Contractor  shall,  without  charge,  replace  or 
correct  work  found  by  the  Government  not  to  conform 
to  contract  requirements,  unless  in  the  public  interest 
the  Government  consents  to  accept  the  work  with  an 
appropriate  adjustment  in  contract  price.  The  Contrac¬ 
tor  shall  promptly  segregate  and  remove  rejected  mate¬ 
rial  from  the  premises. 

(f)  If  the  Contractor  does  not  promptly  replace  or 
correct  rejected  work,  the  Government  may  (1)  by 
contract  or  otherwise,  replace  or  correct  the  work  and 
charge  the  cost  to  the  Contractor  or  (2)  terminate  for 
default  the  Contractor’s  right  to  proceed. 

(g)  If,  before  acceptance  of  the  entire  work,  the 
Government  decides  to  examine  already  completed 
work  by  removing  it  or  tearing  it  out,  the  Contractor, 
on  request,  shall  promptly  furnish  all  necessary  facili¬ 
ties,  labor,  and  material.  If  the  work  is  found  to  be 
defective  or  nonconforming  in  any  material  respect  due 
to  the  fault  of  the  Contractor  or  its  subcontractors,  the 
Contractor  shall  defray  the  expenses  of  the  examination 
and  of  satisfactory  reconstruction.  However,  if  the 
work  is  found  to  meet  contract  requirements,  the  Con¬ 
tracting  Officer  shall  make  an  equitable  adjustment  for 

the  additional  services  involved  in  the  examination  and 
reconstruction,  including,  if  completion  of  the  work 
was  thereby  delayed,  an  extension  of  time. 

(h)  Unless  otherwise  provided  in  the  contract,  the 
Government  shall  accept,  as  promptly  as  practicable 
after  completion  and  inspection,  all  work  required  by 
the  contract  or  that  portion  of  the  work  the  Contract¬ 
ing  Officer  determines  can  be  accepted  separately  Ac¬ 
ceptance  shall  be  final  and  conclusive  except  for  latent 
defects,  fraud,  gross  mistakes  amounting  to  fraud,  or 
the  Government's  rights  under  any  warranty  or  guar¬ 
antee. 


(End  of  clause) 
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52 .246-4  Inspection  of  Services — Fixed-Price. 

As  prescribed  in  46.302-3,  insert  the  following  clause 
in  fixed-price  service  contracts  expected  to  exceed 
SI 0.000  and,  when  considered  to  be  in  the  Govern¬ 
ment’s  interest,  in  contracts  of  lesser  value.  Service 
contracts  involving  the  furnishing  of  supplies  shall  in¬ 
clude  both  this  clause  and  the  clause  at  52.246-2,  In¬ 
spection  of  Supplies — Fixed-Price: 

INSPECTION  OF  SERVICES— FIXED-PRICE 
(DATE) 

(a)  The  Contractor  shall  provide  and  maintain  an 
inspection  system  acceptable  to  the  Government  cover¬ 
ing  the  services  under  this  contract.  Records  of  all 
inspection  work  by  the  Contractor  shall  be  kept  com¬ 
plete  and  made  available  to  the  Government  during 
contract  performance  and  for  as  long  afterwards  as  the 
contract  requires. 

(b)  The  Government  may  inspect  and  test  all  services 
called  for  by  the  contract,  to  the  extent  practicable  at 
all  times  and  places  during  the  term  of  the  contract. 
The  Government  shall  perform  inspections  and  tests  in 
a  manner  that  will  not  unduly  delay  the  work.  “Serv¬ 
ices,”  as  used  in  this  clause,  includes  services  per¬ 
formed,  workmanship,  and  material  furnished  or  uti¬ 
lized  in  the  performance  of  services. 

(c)  If  any  of  the  services  do  not  conform  with  con¬ 
tract  requirements,  the  Government  may  require  the 
Contractor  to  perform  the  services  again  in  conformity 
with  contract  requirements,  at  no  increase  in  contract 
amount.  When  the  deficiency  in  services  cannot  be 
corrected  by  reperformance,  the  Government  may  (1) 

require  the  Contractor  to  take  necessary  action  to 
ensure  that  future  performance  conforms  to  contract 
requirements  and  (2)  reduce  the  contract  price  to  re¬ 
flect  the  reduced  value  of  the  services  performed. 

(d)  If  the  Contractor  fails  to  promptly  perform  the 
services  again  or  to  take  the  necessary  action  to  ensure 
future  performance  in  conformity  with  contract  re¬ 
quirements,  the  Government  may  (1)  by  contract  or 
otherwise,  perform  the  services  and  charge  to  the  Con¬ 
tractor  any  cost  incurred  by  the  Government  that  is 
directly  related  to  the  performance  of  such  sendee  or 
(2)  terminate  the  contract  for  default. 

(End  of  clause) 
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SAMPLING  PROCEDURES  AND  TABLES 
FOR  INSPECTION  BY  ATTRIBUTES 

1.  SCOPE 


1.1  PURPOSE.  This  publication  estab¬ 
lishes  sampling  plans  and  procedures  for 
inspection  by  attributes.  When  specified  by 
the  responsible  authority,  this  publication 
shall  be  referenced  in  the  specification,  con¬ 
tract,  inspection  instructions,  or  other  docu¬ 
ments  and  the  provisions  set  forth  herein 
shall  govern.  The  “responsible  authority” 
shall  be  designated  in  one  of  the  above 
documents. 

1.2  APPLICATION.  Sampling  plans  des¬ 
ignated  in  this  publication  are  applicable,  but 
not  limited,  to  inspection  of  the  following: 

a.  2nd  items. 

b.  Components  and  raw  materials. 

c.  Operations. 

d.  Materials  in  process. 

e.  Supplies  in  storage. 

f.  Maintenance  operations. 

g.  Data  or  records. 

h.  Administrative  procedures. 

These  plans  are  intended  primarily  to  be 
used  for  a  continuing  series  of  lots  or  batches 


The  plans  may  also  be  used  for  the  inspection 
of  isolated  lots  or  batches,  but,  in  this  latter 
case,  the  user  is  cautioned  to  consult  the 
operating  characteristic  curves  to  find  a  pian 
which  will  yield  the  desired  protection  :  see 
116). 

1.3  INSPECTION.  Inspection  is  the  proc¬ 
ess  of  measuring,  examining,  testing,  or 
otherwise  comparing  the  unit  of  producl  (see 
1.5)  with  the  requirements. 

l.<  INSPECTION  BY  ATTRIBUTES.  In¬ 
spection  by  attributes  is  inspection  whereby 
either  the  unit  of  product  is  classified  simply 
as  defective  or  nondefective,  or  the  number 
of  defects  in  the  unit  of  product  is  counted, 
witn  respect  to  a  given  requirement  or  set 
of  requirements 

1.5  UNIT  OF  PRODUCT.  The  unit  of 
product  is  the  thing  inspected  in  order  to 
determine  its  classification  as  defective  or 
nondefective  or  to  count  the  number  of  de¬ 
fects.  It  may  be  a  single  article,  a  pair,  a  set. 
a  length,  an  area,  an  operation,  a  volume,  a 
component  of  an  end  product,  or  the  end 
product  itself.  The  unit  of  product  may  or 
may  not  be  the  same  as  the  unit  of  purchase, 
supply,  production,  or  shipment. 
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2.  CLASSIFICATION  OF 

2.1  METHOD  OF  CLASSIFYING  DEFECTS. 

A  classification  of  defects  is  the  enumeration 
of  possible  defects  of  Che  unit  of  product 
classified  according  to  their  seriousness.  A 
defect  is  any  nonconformance  of  the  unit  of 
product  with  specified  requirements.  Defects 
will  normally  be  grouped  into  one  or  more 
of  the  following  classes;  however,  defects 
may  be  grouped  into  other  classes,  or  into 
subclasses  within  these  classes. 

2.1.1  CRITICAL  DEFECT.  A  critical  de¬ 
fect  is  a  defect  tha  judgment  and  experience 
indicate  is •  likely  to  result  in  hazardous  or 
unsafe  conditions  for  individuals  using, 
maintaining,  or  depending  upon  the  product; 
or  a  defect  that  judgment  and  experience 
indicate  is  likely  to  prevent  performance  of 
the  tactical  function  of  -  major  end  item  such 
as  a  ship  aircraft,  tank,  m.issiie  or  space 
vehicle  NOTE:  For  a  special  provision  re¬ 
lating  to  critical  defects,  see  6.3 

2.1.2  MAJOR  DEFECT.  A  major  defect 
is  a  detect,  other  than  critical,  that  is  likely 
to  result  in  failure,  or  to  reduce  materially 
the  usability  of  the  unit  o?  product  for  its 
intended  purpose 

3.  PERCENT  DEFECTIVE  AND 

3.1  EXPRESSION  OF  NONCONFORM¬ 
ANCE.  The  extent  of  nonconformance  of 
product  shall  be  expressed  either  ir.  terms 
of  percent  defective  or  in  terms  of  defects  per 
hundred  units. 

3.2  PERCENT  DEFECTIVE.  The  percent 
defective  of  any  given  auantity  of  units  of 
product  is  one  hur.derd  times  the  number  of 
defective  units  oc  product  contained  therein 
divided  by  the  total  number  of  units  of  prod¬ 
uct,  i.e. 


DEFECTS  AND  DEFECTIVES 

2.1.3  MINOR  DEFECT.  A  minor  defect 
is  a  defect  that  is  not  likely  to  reduce  ma¬ 
terially  the  usability  of  the  unit  of  product 
for  its  intended  purpose,  or  is  a  departure 
from  established  standards  having  little  bear¬ 
ing  on  the  effective  use  or  operation  of  the 
unit. 

2.2  METHOD  OF  CLASSIFYING  DEFEC¬ 
TIVES.  A  defective  is  a  unit  of  product  which 
contains  one  or  more  defects.  Defectives  will 
usually  be  classified  as  follows: 

2.2.1  CRITICAL  DEFECTIVE.  A  critical 
defective  contains  one  or  more  critical  de¬ 
fects  and  may  also  contain  major  and  or 
minor  defects.  NOTE:  For  a  special  provi¬ 
sion  relating  t '  critical  defectives,  see  6  3. 

2.2.2  MAJOR  DEFECTIVE.  A  major  de¬ 
fective  contains  or.e  or  more  major  defects, 
and  may  also  contain  minor  defects  but  con¬ 
tains  no  critical  defect. 

2.2.3  MINOR  DEFECTIVE.  A  minor  de¬ 
fective  contains  one  or  more  minor  defects 
but  contains  no  critical  or  major  defect. 

DEFECTS  PER  HUNDRED  UNITS 

Nimt'ir  of  dci'ecii v**v 


3.3  DEFECTS  PER  HUNDRED  UNITS.  The 

number  of  defects  per  hundred  units  of  *r.y 
given  quantity  of  units  ■>:  product  is  cr.e 
hundred  times  the  number  of  defects  con¬ 
tained  therein  'one  or  more  defects  being 
possible  ;p.  any  unit  product;  cN-iced  by 
the  total  numoer  of  units  of  product,  ’.  e.: 

>  nc.s  ;•••'  y "•?  ,,, 

r.wncreo  unu;  “  r  oi  u~,,<>  ;rts~  *C!v  . 


4.  ACCEPTABLE  QUALITY  LEVEL  (AQL, 


4.1  USE.  The  AQL,  together  with  the 
Sample  Size  Code  Letter,  is  used  for  index¬ 
ing  the  sampling  plans  provided  herein 

4.2  DEFINITION.  The  AQL  is  the  max¬ 
imum  percent  defective  (or  the  maximum 
number  of  defects  per  hundred  units)  that, 
for  purposes  of  sampling  inspection,  can  be 
considered  satisfactory  as  a  process  average 
(see  11.2). 

4.3  NOTE  ON  THE  MEANING  OF  AQL. 

When  a  consumer  designates  some  specific 
value  o?  AQL  for  a  certain  defect  or  group 
of  defects,  he  indicates  to  the  supplier  that 
his  (the  consumer's)  acceptance  sampling 
plan  will  accept  the  great  majority  of  the  lots 
or  batches  that  the  supplier  submits,  pro¬ 
vided  the  process  average  levei  of  percent 
defective  (or  defects  per  hundred  units)  in 
these  lots  or  batches  be  no  greater  than  the 
designated  vaiue  of  AQL.  Thus,  the  AQL 
is  a  designated  value  of  percent  defective  ( or 
defects  per  hundred  units)  that  the  consumer 
indicates  will  be  accepted  most  of  the  time 
by  the  acceptance  sampling  procedure  to  be 
used.  The  sampling  plans  provided  herein 
are  so  arranged  that  the  probability  of  ac¬ 
ceptance  at  the  designated  AQL  value  de¬ 
pends  upon  the  sample  size,  being  generally 
higher  for  large  samples  than  for  small  ones, 
for  a  given  AQL.  The  AQL  alone  does  not 


describe  the  protection  to  tho  turner  for 
mdividu.il  hits  or  batches  hut  rr...  -•  .JirecMv 
relates  to  what  might  be  -xp.'-fd  from  a 
so*  ies  of  lots  or  batches,  pi  video  the  steps 
indicate1!  .n  tni.,  pubiicat:  m  are  taken  It  is 
necessary  to  refer  to  the  operating  chaioeter- 
istie  curve  of  the  plan,  to  Jetc,  m.-.e  w  hat 
protection  the  consumer  will  lave 

4.4  LIMITATION.  The  desi rra'.n„  0f  an 
AQL  shall  not  imply  'hat  the  ■■  pplier  has 
the  right  t  .  apply  kn.ov.  u.v.y  -.ay  ■ :  ■  f e-  t ;  e 
unit  of  product 

4.5  SPECIFYING  AQlv  The  AQL  to  be 

used  will  be  •Jesignju.-d  ,:i  'he  contract  or  bv 
the  res,- -usable  authority  Different  AQLs 
may  bed-  ..ted  for  eri  nr.  of  defects  c  r- 
sid’-rn  i  c  ',!  ct;v-  iy  -r  :Qr  ..  di  .••.dual  defect* 
An  AQL  for  a  group  .f  >i<  n.ay  he  des¬ 
ignated  in  addition  to  AQLs  for  individual 
delects,  or  subgroups  within  that  group 
AQL  values  of  10  0  or  less  may  be  expressed 
either  in  percent  defective  or  in  defects  per 
hundred  units;  those  over  10  0  shall  be  ex¬ 
pressed  in  defects  per  hundred  units  only. 

4.6  PREFERRED  AQLs.  The  values  of 
AQLs  given  in  these  tables  are  known  as 
preferred  AQLs  If.  for  any  product,  an  AQL 
be  designated  other  than  a  preferred  AQL. 
these  tables  are  not  applicable. 


5.  SUBMISSION  Or  PRODUCT 


5.1  LOT  OR  BATCH.  T  he  term  iot  or 
batch  shall  mean  "inspection  iot"  or  "inspec¬ 
tion  batch,"  i.e.,  a  collection  of  units  of  prod¬ 
uct  from  which  a  sample  is  to  be  drawn  and 
inspected  to  determine  conformance  with  the 
acceptability  crneric,  and  may  differ  from,  a 
collection  of  units  designated  as  a  So.  or  batch 


»vr  other  purDose--  e  g  production,  ship¬ 
ment,  etc  ;. 

5.2  FORMATION  0=  LOTS  OR  BATCHES. 

Tne  product  snail  c-e  assembled  into  icicnti- 
titip.?  iGio.  su blots .  batches,  nr  m  sue'-'  other 
manner  as  may  be  prescribed  1  see  5  4  Each 
lot  cr  batch  shall,  as  far  as  is  practicable. 


5.  SUBMISSION  OF  PRODUCT  (Continued) 


consist  of  units  of  product  of  a  single  type, 
grade,  class,  si7e.  and  composition,  manu¬ 
factured  under  essentially  the  same  condi¬ 
tions,  and  at  essentially  the  same  time 

5.3  LOT  OR  BATCH  SIZE.  The  lot  or 

batch  size  is  the  number  of  units  of  product 
in  a  lot  or  batch 

5.4  PRESENTATION  OF  LOTS  OR 
BATCHES.  The  formation  of  the  lots  or 


batches,  lot  or  batch  size,  and  the  manner 
in  which  each  lot  or  batch  is  to  be  presented 
and  identified  by  the  supplier  shall  be  des¬ 
ignated  or  approved  by  the  responsible  au¬ 
thority.  As  necessary,  the  supplier  shall 
prov  de  adequate  and  suitable  storage  space 
for  each  lot  or  batch,  equipment  needed  for 
proper  identification  and  presentation,  and 
personnel  for  all  handling  of  product  re¬ 
quired  for  drawing  of  samples 


6.  ACCEPTANCE  AND  REJECTION 


6.1  ACCEPTABILITY  OF  LOTS  OR 
BATCHES.  Acceptability  of  a  lot  or  batch 
will  be  determined  by  the  use  of  a  sampling 
plan  or  plans  associated  with  the  designated 
AQL  or  AQLs 

6.2  DEFECTIVE  UNITS.  The  right  is  re¬ 
served  to  reject  any  unit  of  product  found 
defective  during  inspection  whether  that 
unit  of  product  forms  part  of  a  sample  or 
not,  and  whether  the  lot  or  batch  as  a  whole 
is  accepted  or  rejected.  Rejected  units  may 
be  repaired  or  corrected  and  resubmitted  for 
inspection  with  the  approval  of,  and  in  the 
manner  specified  by,  the  responsible  au¬ 
thority 

6.3  SPECIAL  RESERVATION  FOR  CRITI¬ 
CAL  DEFECTS.  The  supplier  may  be  required 
at  the  discretion  of  the  responsible  authority 
to  inspect  every  unit  of  the  lot  or  batch  for 


critical  defects.  The  right  is  reserved  to  in¬ 
spect  every  unit  submitted  by  the  supplier  for 
critical  defects,  and  to  reject  the  lot  or  batch 
immediately,  when  a  critical  defect  is  found. 
The  right  is  reserved  also  to  sample,  for  crit¬ 
ical  defects,  every  lot  or  batch  submitted  by 
the  supplier  and  to  reject  any  lot  or  batch 
if  a  sample  drawn  therefrom  is  found  to  con¬ 
tain  one  or  more  critical  defects. 

6.4  RESUBMITTED  LOTS  OR  BATCHES. 

Lots  or  batches  found  unacceptable  shall  be 
resubmitted  for  reinspection  only  after  all 
units  are  re-examined  or  retested  and  all  de¬ 
fective  units  are  removed  or  defects  cor¬ 
rected.  The  responsible  authority  shall  deter¬ 
mine  whether  normal  or  tightened  inspection 
shall  be  used,  and  whether  reinspection  shall 
include  all  types  or  classes  of  defects  or  for 
the  particular  types  or  classes  of  defects 
which  caused  initial  rejection. 


7.  DRAWING  OF  SAMPLES 


7.1  SAMPLE.  A  sample  consists  of  one 
or  more  units  of  product  drawn  from  a  lot  or 
batch,  the  units  of  the  sample  being  selected 
at  random  without  regard  to  their  quality. 
The  number  of  units  of  product  in  the  sample 
is  the  sample  size 


7.2  REPRESENTATIVE  SAMPLING.  When 
appropriate,  the  number  of  units  in  the  sam¬ 
ple  shall  be  selected  in  proportion  to  the  size 
of  sublots  or  subbatches,  or  parts  of  the  lot  or 
batch,  identified  by  some  rational  criterion. 
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7.  DRAWING  OF  SAMPLES  (Continued) 


When  representative  sampling  is  used,  the 
units  from  each  part  of  the  lot  or  batch  shall 
be  selected  at  random. 

7,3  TIME  OF  SAMPLING.  Samples  may 
be  drawn  after  all  the  units  comprising  the 
lot  or  batch  have  been  assembled,  or  sam¬ 


ples  may  be  drawn  during  assembly  of  the 
lot  or  batch. 

7.4  DOUBLE  OR  MULTIPLE  SAMPLING. 

When  double  or  multiple  sampling  is  to  be 
used,  each  sample  shall  be  selected  over  the 
entire  lot  or  batch. 


8.  NORMAL,  TIGHTENED  AND  REDUCED  INSPECTION 


8.1  INITIATION  OF  INSPECTION.  Nor¬ 
mal  inspection  will  be  used  at  the  start  of 
inspection  unless  otherwise  directed  by  the 
responsible  authority 

8.2  CONTINUATION  OF  INSPECTION- 

Normal,  tightened  or  reduced  inspection 
shall  continue  unchanged  far  each  class  of 
defects  or  defectives  on  successive  lots  or 
batehs  except  where  the  switching  proce¬ 
dures  given  below  require  change.  The 
switching  procedures  given  below  require  a 
change.  The  switching  procedures  shall  be 
applied  to  each  class  of  defects  or  -defe  ttives., 
independently. 

8.3  SWITCHING  PROCEDURES. 

?..3.1  NORMAL  TO  TIGHTENED.  When 

normal  inspection  is  in  effect  tightened  in¬ 
spection  shall  he  instituted  when  2  out  of  5 
consecutive  lots  or  batches  have  been  re¬ 
jected  on  original  inspection  yi.e.,  ignoring 
resubmitted  lots  or  batches  for  this  proce¬ 
dure). 

£.3.2  TIGHTENED  TO  NORMAL.  When 
tightened  inspection  is  u.  effect,  normal  in¬ 
spection  shall  be  instituted  when  5  consecu¬ 
tive  lots  or  batches  have  been  considered 
acceptable  on  original  inspection 

8.3.3  NORMAL  TO  REDUCED.  When 
normal  inspection  is  m  effect,  reduced  inspec¬ 
tion  shall  be  instituted  providing  that  all  of 
the  following  conditions  are  satisfied: 


a.  The  preceding  10  lots  or  batches  (or 
more,  as  indicated  by  the  nuie  to  Table  VIII ) 
have  been  on  normal  inspection  and  none 
has  been  rejected  on  original  inspection;  and 

b.  The  total  number  of  defectives  (or  de¬ 
fects)  in  the  samples  from  the  preceding  10 
lots  or  batches  (or  such  other  number  as  was 
used  for  condition  "a”  above)  is  equal  to  or 
less  than  the  applicable  number  given  m 
Table  VIII.  If  double  or  multiple  sampling 
is  in  use,  all  samples  inspected  should  be  in¬ 
cluded,  not  ‘'first"  samples  only;  and 

c.  Production  is  at  a  steady  rate;  and 

d.  Reduced  inspection  is  considered  de¬ 
sirable  by  the  responsible  authority. 

8.3.4  REDUCED  TO  NORMAL.  When  re¬ 
duced  inspection  is  in  effect,  normal  inspec¬ 
tion  shall  be  instituted  if  any  of  the  following 
occur  on  original  inspection: 

a.  A  lot  or  batch  is  rejected;  or 

b  A  lot  or  batch  is  considered  acceptable 
under  the  procedures  of  10.1.4;  or 

c.  Production  becomes  irregular  or  de¬ 
layed,  or 

d  Other  conditions  warrant  that  normai 
inspection  shall  be  instituted. 

8.4  DISCONTINUATION  OF  INSPECTION. 

In  the  e'v£ht  that  10  consecutive  lots  or 
batches  remain  on  tightened  inspection  (or 
such  other  Humber  as  may  be  designated  by 
the  responsible  authority),  inspection  under 
the  provisions  of  this  document  should  be 
discontinued  pending  action  to  improve  the 
quality  of  submitted  material. 
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9.  SAMPLING  PLANS 


9.1  SAMPLING  PLAN.  A  sampling  plan 
indicates  the  number  of  units  of  product 
from  each  lot  or  batch  which  are  to  be  in¬ 
spected  (sample  size  or  series  of  sample 
sizes)  and  the  criteria  for  determining  the 
acceptability  of  the  lot  or  batch  (acceptance 
and  rejection  numbers). 

9.2  INSPECTION  LEVEL.  The  inspection 
level  determines  the  relationship  between 
the  lot  or  batch  size  and  the  sample  size.  The 
inspection  level  to  be  used  for  any  particular 
requirement  will  be  prescribed  by  the  re¬ 
sponsible  authority.  Three  inspection  levels: 
I,  II,  and  III,  are  given  in  Table  I  for  general 
use.  Unless  otherwise  specified,  Inspection 
Level  II  will  be  used.  However,  Inspection 
Level  I  may  be  specified  when  less  discrimi¬ 
nation  is  needed,  or  Level  III  may  be  speci¬ 
fied  for  greater  discrimination.  Four  addi¬ 
tional  special  levels:  S-l,  S-2,  S-3  and  S-4, 
are  given  in  the  same  table  and  may  be  used 
where  relatively  small  sample  sizes  are  neces¬ 
sary  and  large  sampling  risks  can  or  must  be 
tolerated. 

NOTE:  In  ihe  designation  of  inspection 
levels  ?— 1  to  S— 4,  care  must  be  exercised  to 
avoid  AQLs  inconsistent  with  these  inspec¬ 
tion  levels. 

9.'  CODE  LETTERS.  Sample  sizes  are 
designated  by  code  letters.  Table  I  shall  be 
used  to  find  the  applicable  code  letter  for  the 
particular  lot  or  batch  size  and  the  prescribed 
tnsoorticr.  lave’. 


tain  the  sampling  plan  from  Tables  IT,  III  or 
IV.  When  no  sampling  plan  is  available  for  a 
given  combination  of  AQL  and  code  letter, 
the  tables  direct  the  user  to  a  different  letter. 
The  sample  size  to  be  used  is  given  by  the 
new  code  letter  not  by  the  original  letter  If 
this  procedure  leads  to  different  sample  sizes 
for  different  classes  of  defects,  the  code  letter 
corresponding  to  the  largest  sample  size  de¬ 
rived  may  be  used  for  all  classes  of  defects 
when  designated  or  approved  by  the  respon¬ 
sible  authority.  As  an  alternative  to  2  single 
sampling  plan  with  an  acceptance  number 
of  0,  the  plan  with  an  acceptance  number  cf  1 
with  its  correspondingly  larger  samcie  size 
for  a  designated  AQL  (where  available) ,  may 
be  used  when  designated  or  approved  by  the 
responsible  authority. 

9.5  TYPES  OF  SAMPLING  PUNS.  Three 
types  of  sampling  plans:  Single,  Double  and 
Multiple,  are  given  in  Tables  II,  III  and  IV. 
respectively.  When  several  types  of  plans  are 
available  for  a  given  AQL  and  code  letter, 
any  one  may  be  used.  A  decision  as  to  type 
of  plan,  either  single,  double,  or  multiple, 
when  available  for  a  given  AQL  and  code 
letter,  will  usually  be  based  upon  the  com¬ 
parison  between  the  administrative  difficulty 
and  the  average  sample  sizes  of  the  availed!; 
plans.  Tne  average  sample  size  of  m  ultima 
plans  is  less  than  for  double  (except  in  the 
case  corresponding  to  single  acceptance  num¬ 
ber  1 )  and  both  of  these  are  always  less  t: 
a  single  samnle  size.  Usual]'”  th”i  ac.mir.is 


10.  DETERMINATION  OF  ACCEPTABILITY 


10.1  PERCENT  DEFECTIVE  INSPECTION. 

To  determine  acceptability  of  a  lot  or  batch 
under  percent  defective  inspection,  the  ap¬ 
plicable  sampling  plan  shall  be  used  in 
accordance  with  10  1.1,  10.1.2,  10.1.3,  10.1.4, 
and  10.1.5. 

10.1.1  SINGLE  SAMPLING  PLAN.  The 

number  of  sample  units  inspected  shall  be 
equal  to  the  sample  size  given  by  the  plan. 
If  the  number  of  defectives  found  in  the 
sample  is  equal  to  or  less  than  the  acceptance 
number,  the  lot  or  batch  shall  be  considered 
acceptable.  If  the  number  of  defectives  is 
equal  to  or  greater  than  the  rejection  num¬ 
ber,  the  lot  or  batch  shall  be  rejected. 

10.1.2  DOUBLE  SAMPLING  PLAN.  The 
number  of  sample  units-  inspected  shall  be 
equal  to  the  first  sample  size  given  by  the 
plan.  If  the  number  of  defectives  found  in 
the  first  sample  is  equal  to  or  less  than  the 
first  acceptance  number,  the  lot  or  batch 
shall  be  considered  acceptable  If  the  num¬ 
ber  of  defectives  found  in  the  first  sample  is 
equal  to  or  greater  than  the  first  rejection 
number,  the  lot  or  batch  shall  be  rejected. 
If  the  number  of  defectives  found  in  the  first 
sample  is  between  the  first  acceptance  and 
rejection  numbers,  a  second  sample  of  the 
size  given  by  the  plan  shall  be  inspected.  The 


number  of  defectives  found  in  the  first  and 
second  samples  shall  be  accumulated  If  the 
cumulative  number  of  defectives  is  equal  to 
or  less  than  the  second  acceptance  number, 
the  lot  or  batch  shall  be  considered  accept¬ 
able.  If  the  cumulative  number  of  defectives 
is  equal  to  or  greater  than  the  second  rejec¬ 
tion  number,  the  lot  or  batch  shall  be  rejected. 

10.1.3  MULTIPLE  SAMPLE  PLAN.  Under 
multiple  sampling,  the  procedure  shall  be 
similar  to  that  specified  in  10.1.2  except  that 
the  number  of  successive  samples  required 
to  reach  a  decision  may  be  more  than  two. 

10.1.4  S  P  E  C  I  A  L  PROCEDURE  FOR  RE¬ 
DUCED  INSPECTION.  Under  reduced  in¬ 
spection,  the  sampling  procedure  may  termi¬ 
nate  without  either  acceptance  or  rejection 
criteria  having  been  met.  In  these  circum¬ 
stances  the  lot  or  batch  will  be  considered 
acceptable,  but  normal  inspection  will  be 
reinstated  starting  with  the  next  lot  or 
batch  (  see  8  3  4  (b) ) . 

10.2  DEFECTS  PER  HUNDRED  UNITS  IN¬ 
SPECTION.  To  determine  the  acceptability 
of  a  lot  or  batch  under  Defects  per  Hundred 
Units  inspection,  the  procedure  specified  for 
Percent  Defective  inspection  above  shall  be 
used,  except  that  the  word  “defects”  shall  be 
substituted  for  “defectives.” 


11.  SUPPLEMENTARY  INFORMATION 


11.1  OPERATING  CHARACTERISTIC 
CURVES.  Tne  operating  cnaractenstic  curves 
for  normal  inspection,  shown  in  Table  X 
(pages  30—62),  indicate  tne  percentage  o: 
lots  or  batches  which  may  be  expected  to  be 
scrap. ed  under  the  varices  sampling  plans 
.'or  a  gi .  er.  eroceaa  uur.lt;.-  The  curves  shov/r. 


and  multiple  sampling  are  matched  as  closer, 
as  practicable.  Tne  0.  C  curves  slnowr.  .ci 
AQLs  greater  than  10.0  arc  based  o-.  th: 
Poisson  distribution  and  are  apphe;  1.  c  ,'o: 
defects  per  hundred  ur.i-s  Licpec.icr. :  .nos* 
for  A. Cj Is  of  10  0  or  lass  and  ssur.ph  ::a;r 
0'  or  less  are  bus.d  b.r.orr  i:l  a:*  ’ 
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11.  SUPPLEMENTARY  INFORMATION  (Continued) 


tive  inspection;  those  for  AQLs  of  10.0  or 
less  and  sample  sizes  larger  then  80  are  based 
on  the  Poisson  distribution  and  are  applica¬ 
ble  either  for  defects  per  hundred  units  in¬ 
spection,  or  for  percent  defective  inspection 
(the  Poisson  distribution  being  an  adequate 
approximation  to  the  binomial  distribution 
under  these  conditions).  Tabulated  values, 
corresponding  to  selected  values  of  probabil¬ 
ities  of  acceptance  (Pa,in  percent)  are  given 
for  each  of  the  curves  shown,  and,  in  addi¬ 
tion,  for  tightened  inspection,  and  for  defects 
per  hundred  units  for  AQLs  of  10.0  or  less 
and  sample  sizes  of  SO  or  less. 

11.2  PROCESS  AVERAGE.  The  process 
average  is  the  average  percent  defective  or 
average  number  of  defects  per  hundred  units 
(whichever  is  applicable)  of  product  sub¬ 
mitted  by  the  supplier  for  original  inspec¬ 
tion.  Original  inspection  is  the  first  inspec¬ 
tion  of  a  particular  quantity  of  product  as 
distinguished  from  the  inspection  of  product 
which  has  been  resubmitted  after  prior 
rejection. 

!  1 .3  AVERAGE  OUTGOING  QUALITY 
(AOQ).  The  AOQ  is  the  average  quality  of 
outgoing  product  including  all  accepted  lots 
or  batches,  plus  all  rejected  lots  or  batches 
after  the  rejected  lots  or  batches  have  been 
effectively  100  percent  inspected  and  all  de¬ 
fectives  replaced  by  nondefectives. 

11.4  AVERAGE  OUTGOING  QUALITY 
LIMIT  (AOQLj.  The  AOQL  is  the  maximum 
of  the  AOQs  for  all  possible  incoming  quali¬ 
ties  for  a  given  acceptance  sampling  plan. 
AOQL  values  are  given  in  Table  V-A  for 
each  of  the  single  sampling  plans  for  normal 
inspection  and  in  Table  V-B  for  each  of  the 
single  sampling  plans  for  tightened  inspec¬ 
tion. 


11.5  AVERAGE  SAMPLE  SIZE  CURVES. 

Average  sample  size  curves  for  double  and 
multiple  sampling  are  in  Table  IX.  These 
show  the  average  sample  sizes  which  may  be 
expected  to  occur  under  the  various  sampling 
plans  for  a  given  process  quality.  The  curves 
assume  no  curtailment  of  inspection  and  are 
approximate  to  the  extent  that  they  are 
based  upon  the  Poisson  distribution,  and  that 
the  sample  sizes  for  double  and  multiple 
sampling  are  assumed  to  be  0.631n  and  0.25n 
respectively,  where  n  is  the  equivalent  single 
sample  size. 

11.6  LIMITING  QUALITY  PROTECTION. 
The  sampling  plans  and  associated  proce¬ 
dures  given  in  this  publication  were  designed 
for  use  where  the  units  of  product  are  pro¬ 
duced  in  a  continuing  series  of  lots  or  batches 
over  a  period  of  time.  However,  if  the  lot 
or  batch  is  of  an  isolated  nature,  it  is  desira¬ 
ble  to  limit  the  selection  of  sampling  plans 
to  those,  associated  with  a  designated  AQL 
value,  that  provide  not  less  than  a  specified 
limiting  quality  protection.  Sampling  plans 
for  this  purpose  can  be  selected  by  choosing 
a  Limiting  Quality  (LQ)  and  a  consumer’s 
risk  to  be  associated  with  it.  Tables  VI  and 
VII  give  values  of  LQ  for  the  commonly  used 
consumer’s  risks  of  10  percent  and  5  percent 
respectively.  If  a  different  value  of  con¬ 
sumer’s  risk  is  required,  the  O.C.  curves  and 
their  tabulated  values  may  be  used.  The 
concept  of  LQ  may  also  be  useful  m  specify¬ 
ing  the  AQL  and  Inspection  Levels  for  a 
series  of  lots  or  batches,  thus  fixing  minimum 
sample  size  where  there  is  some  reason  for 
avoiding  (with  more  than  a  given  consumer’s 
risk)  more  than  a  limiting  proportion  of  de¬ 
fectives  (or  defects)  in  any  single  lot  or 
batch. 
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MILITARY  SPECIFICATION 

INSPECTION  SYSTEM  REQUIREMENTS 

Tkit  specification,  has  been  approved  by  the  Department  of  Defense  and  is  mandatory  for  use  by 


the  Departments  of  the  Army,  the  Wavy,  the 

1.  SCOPE 

1.1  Scope.  This  specification  establishes  re¬ 
quirements  for  contractors’  inspection  sys¬ 
tems.  These  requirements  pertain  to  the  in¬ 
spections  and  tests  necessary  to  substantiate 
product  conformance  to  drawings,  specifica¬ 
tions  and  contract  requirements  and  to  all  in¬ 
spections  and  tests  required  by  the  contract. 
These  requirements  are  in  add:  .ion  to  those 
inspections  and  tests  sec  forth  in  applicable 
specifications  and  other  contractual  docu¬ 
ments. 

1 J2  Applicability. 

1J2A  Applicability.  This  specification  shall 
apply  to  all  suppliers  or  services  when  refer¬ 
enced  in  the  item  specification,  contract  or 
order. 

IJ2J2  Relation  to  Other  Contract  Require¬ 
ments.  The  inspection  system  requirements 
set  forth  in  this  specification  shall  be  satisfied 
in  addition  to  all  detail  requirements  con¬ 
tained  in  the  statement  of  work  or  in  other 
parts  of  the  contract.  The  contractor  is  re¬ 
sponsible  for  compliance  with  all  provisions 
of  the  contract  and  for  furnishing:  specified 
articles  which  meet  all  requirements  of  the 
contract.  To  the  extent  of  any  inconsistency 
between  the  contract  schedule  or  its  general 
provisions  and  this  specification  the  contract 
schedule  and  the  general  provisions  shall  con¬ 
trol. 

1JL3  Options.  This  specification  contains 
fewer  requirements  than  specification  MIL- 
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Air  Force  and  the  Defense  Supply  Agency. 

Q-9858,  Quality  Program  Requirements.  The 
contractor  may  use,  at  his  option,  the  require¬ 
ments  of  MIL-Q-9858,  in  whole  or  in  part, 
whenever  this  specification  is  specified,  pro¬ 
vided  no  increase  in  price  or  fee  is  involved. 
This  option  permits  one  uniform  system  in 
the  event  the  contractor  is  alread’"  complying 
with  IvIIL-Q-5858. 

2.  APPLICABLE  DOCUMENTS 

2.1  The  following  documents  of  the  issue 
in  effect  on  date  of  invitations  for  bids  form 
a  part  of  this  specification  to  the  extent  speci¬ 
fied  herein. 

SPECIFICATIONS 

Military 

MIL-Q-9858  Quality  Program  Re¬ 
quirements 

MIL-C-45662  Calibration  System  Re¬ 
quirements 

2J2  Amendments  and  Revisions.  Whenever 
this  specification  is  amended  or  revised  sub¬ 
sequent  to  its  contractually  effective  date,  the 
contractor  may  follow  or  authorize  his  sub¬ 
contractors  to  follow  the  amended  or  revised 
document  provided  no  increase  in  price  or 
fee  is  required.  The  contractor  shall  not  be 
required  to  follow  the  amended  or  revised 
document  except  as  a  change  in  contract.  If 
the  contractor  elects  to  follow  the  amended  or 
revised  document,  he  shall  notify  the  Con¬ 
tracting  Officer  in  writing  of  this  election. 
When  the  contractor  elects  to  follow  the  pro¬ 
visions  of  an  amendment  or  revision,  he  must 
follow  them  in  full. 
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Z2  Ordering  Government  Documents.  Cop* 
ies  of  specifications,  standards  and  drawings 
required  by  contractors  in  connection  with 
specific  procurements  may  be  obtained  from 
the  procuring  agency  or  as  otherwise  directed 
by  the  Contracting  Officer. 

3.  REQUIREMENTS 

3J.  Contractor  Responsibilities.  The  con¬ 
tractor  shall  provide  and  maintain  an  inspec¬ 
tion  system  which  will  assure  that  all  supplies 
and  services  submitted  ;s  me  Government  for 
acceptance  conform  to  contract  requirements 
whether  manufactured  or  processed  by  the 
contractor,  or  procured  from  subcontractors 
or  vendors.  The  contractor  shall  perform  or 
have  performed  the  inspections  and  tests  re¬ 
quired  to  substantiate  product  conformance 
to  drawing,  specifications  and  contract  re¬ 
quirements  and  shall  also  perform  or  have 
performed  all  inspections  and  tests  otherwise 

ccntr~ctcT>s  in* 
spection  system  shall  be  documented  and  shall 
be  available  for  review  by  the  Government 
Representative  prior  to  the  initiation  of  pro¬ 
duction  and  throughout  the  life  of  the  con¬ 
tract.  The  Government  at  its  option  may  fur¬ 
nish  written  notice  of  the  acceptability  or 
non-acceptability  of  the  inspection  system. 
The  contractor  shall  notify  the  Government 
representative  in  writing  of  any  change  to 
his  inspection  system.  The  inspection  system 
shall  be  subject  to  disapproval  if  changes 
thereto  would  result  in  nonconforming  prod¬ 
uct. 

3-2  Documentation,  Records  and  Corrective 
Action. 

3.2.1  Inspection  and  Testing  Documenta¬ 
tion.  Inspection  and  testing  snail  be  pre¬ 
scribed  by  dear,  complete  and  current  in¬ 
structions.  The  instructions  shall  assure 
inspection  and  test  of  materials,  work  in  pro¬ 
cess  and  completed  artides  as  required  by  the 
item  specification  and  the  contract.  In  addi¬ 
tion,  criteria  for  approval  and  rejection  of 
product  shall  be  induced. 

3^-2  Records.  The  contractor  shall  main¬ 
tain  adequate  records  of  all  inspections  and 
tests.  The  records  shall  indicate  the  nature 
and  number  of  observations  made,  the  number 
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and  type  of  deficiencies  found,  the  quantities 
approved  and  rejected  and  the  nature  of  cor 
rective  action  taken  as  appropriate. 

3Jh3  Corrective  Action.  The  contractor 
shall  take  prompt  action  to  _correct  assign¬ 
able  conditions  which  have  resulted  or  could 
result  in  the  submission  to  the  Government  of 
supplies  and  services  which  do  not  conform 
to  (1>  the  quality  assurance  provisions  of  the 
item  specification,  (2)  inspections  and  tests 
require^  b~  the  contract,  sr.d  (3)  other  in¬ 
spections  and  tests  required  to  substantiate 
product  conformance. 

3 -2.4  Drawings  and  Changes.  The  contrac¬ 
tor's  inspection  system  shall  provide  for  pro¬ 
cedures  which  will  assure  that  the  latest 
applicable  drawings,  specifications  and  in¬ 
structions  required  by  the  contract,  as  well  as 
authorized  changes  thereto,  are  used  for  fab¬ 
rication,  inspection  anc  testing. 

3-3  Measuring  and  Test  Equipment.  The 
contractor  shall  provide  and  gajes 

and  other  measuring  and  testing  devices  nec¬ 
essary  to  assure  that  supplies  conform  to  th 
technical  requirements.  In  order  to  assure 
continued  accuracy,  these  devices  shall  be 
calibrated  at  established  intervals  against 
certified  standards  which  have  known  valid 
relationships  to  national  standards.  If  prod¬ 
uction  tooling,  such  as  jigs,  fixtures,  tem¬ 
plates,  and  patterns  is  used  as  a  media  of  in¬ 
spection,  such  devices  shall  also  be  proved  for 
accuracy  at  established  intervals.  Calibration 
of  inspection  equipment  shall  be  in  accordance 
with  MIL-C— 45662.  When  required,  the  con¬ 
tractor's  measuring  and  testing  equipment 
shall  be  made  available  for  use  by  the  Govern¬ 
ment  Representative  to  a  ermine  conform- 
ancs  of  product  with  contract  requirements. 
In  addition,  if  conditions  warrant,  contrac¬ 
tor's  personnel  shall  be  made  available  for 
operation  of  such  devices  and  for  verification 
of  their  accuracy  and  condition. 

3.4  Process  Controls.  Process  control  pro¬ 
cedures  shall  be  an  integral  part  of  the  in¬ 
spection  system  when  such  inspections  are  a 
part  of  the  specification  or  the  contract. 

3.5  Indication  of  Inspection  Status.  The 
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contractor  shall  maintain  a  positive  system 
for  identifying:  the  inspection  status  of  sup¬ 
plies.  Identification  may  be  accomplished  by 
means  of  stamps,  tags,  routing  cards,  move 
tickets,  tote  box  cards  or  other  control  devices. 
Such  controls  shall  be  of  a  design  distinctly 
different  from  Government  inspection  identi¬ 
fication. 

3.6  Government-furnished  Material.  When 
material  is  furnished  by  the  Government,  the 
contractor's  procedures  shall  include  as  a  min¬ 
imum  the  following: 

(a)  Examination  upon  receipt,  consist¬ 

ent  with  practicability,  to  detect 
damage  in  transit; 

(b)  Inspection  for  completeness  and  pro¬ 

per  type ; 

(c)  Periodic  inspection  and  precautions 

to  assure  adequate  storage  condi¬ 
tions  and  to  guard  against  damage 
from  handling  and  deterioration 
during  storage; 

(d)  Functional  testing,  either  prior  to  or 

after  installation,  or  both,  as  re¬ 
quired  by  contract  to  determine 
satisfactory  operation; 

(e)  Identification  and  protection  from 

improper  use  or  disposition ;  and 

(f)  Verification  of  quantity. 

3.6.1  Damaged  Government- furnished  Ma¬ 
terial.  The  contractor  shall  report  to  the 
Government  Representative  any  Government- 
furnished  material  found  damaged,  malfunc¬ 
tioning  or  otherwise  unsuitable  for  use.  In  the 
event  of  damage  or  malfunction  during  or 
after  installation,  the  contractor  shall  deter¬ 
mine  and  record  probable  cause  and  necessity 
for  withholding  material  from  use. 

3.7  Nonconforming  Material.  The  contrac¬ 
tor  snail  establish  and  maintain  an  effective 
and  positive  system  for  controlling  noncon¬ 
forming  material,  including  procedures  for 
the  identification,  segregation,  presentation 
and  disposition  of  reworked  or  repaired  sup¬ 
plies.  Repair  of  nonconforming  supplies  shall 
be  in  accordance  with  documented  procedures 
acceptable  to  the  Government.  The  acceptance 
of  nonconforming  supplies  is  the  prerogative 
of  and  shall  be  as  prescribed  by  the  Govern¬ 


ment.  All  nonconforming  supplies  shall  be 
positively  identified  to  prevent  use,  shipment 
and  intermingling  with  conforming  supplies. 
Holding  areas,  mutually  agreeable  to  the  con¬ 
tractor  and  the  Government  Representative, 
shall  be  provided  by  the  contractor. 

3.S  Qualified  Products.  The  inclusion  of  a 
product  on  the  Qualified  Products  List  only 
signifies  that  at  one  time  the  manufacturer 
made  a  product  which  met  specification  re¬ 
quirements.  It  does  not  relieve  the  contractor 
of  ms  responsibility  for  furnishing  supplies 
that  meet  all  specification  requirements  or  for 
performing  specified  inspections  and  tests  for 
such  material. 

3.D  Sampling  Inspection.  Sampling  inspec¬ 
tion  procedures  used  by  the  contractor  to  de¬ 
termine  quality  conformance  of  supplies  shall 
be  as  stated  in  the  contract  or  shall  be  subject 
to  approval  by  the  Government. 

3.10  Inspection  Provisions.  Alterr.n'”/?  in¬ 
spection  procedures  and  inspection  equipment 
may  be  used  by  the  contractor  when  such  pro¬ 
cedures  and  equipment  provide,  as  a  mini¬ 
mum,  the  quality  assurance  required  in  the 
contractual  documents.  Prior  to  applying  such 
alternative  inspection  procdures  and  inspec¬ 
tion  equipment,  the  contractor  shall  describe 
them  in  a  written  proposal  and  shall  demon¬ 
strate  for  the  approval  of  the  Government 
Representative  that  their  effectiveness  is 
equal  to  or  better  than  the  contractual  quality 
assurance  procedure.  In  cases  of  dispute  as  to 
whether  certain  procedures  of  the  contrac¬ 
tor's  inspection  system  provide  equal  assur¬ 
ance,  the  procedures  of  this  specification,  the 
item  specification  and  other  contractual  docu¬ 
ments  shall  apply. 

3.11  Government  Inspection  at  Subcontrac¬ 
tor  or  Vendor  Facilities.  The  Government  re¬ 
serves  the  right  to  inspect  at  source  supplies 
or  services  not  manufactured  or  performed 
within  the  contractor’s  facility.  Government 
inspection  shall  not  constitute  acceptance:  nor 
shall  it  in  any  way  replace  contractor  inspec¬ 
tion  or  otherwise  relieve  the  contractor  ins 
responsibility  to  furnish  an  acceptable  end 
item.  When  inspection  at  subcontractors' 
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plants  is  performed  by  the  Government,  such 
inspection  shall  not  be  used  by  contractors  as 
evidence  of  effective  inspection  by  such  sub¬ 
contractors.  The  purpose  of  this  inspection  is 
to  assist  the  Government  Representative  at 
the  contractor’s  facility  to  determine  the  con¬ 
formance  of  supplies  or  services  with  contract 
requirements.  Such  inspection  can  only  be  re¬ 
quested  by  or  under  authorisation  of  the  Gov¬ 
ernment  Hep  resents  tire. 

2.11.1  Gove-r-.—  sr.:  Inspection  R. --vv*?- 
mcnts.  When  Government  inspection  is  re¬ 
quired,  the  contractor  shall  add  to  his  pur¬ 
chasing  document  the  following1  statement: 
’‘Government  inspection  is  required 
prior  to  shipment  from  your  plant. 
Upon  receipt  of  this  order,  promptly 
notify  the  Government  Representa¬ 
tive  who  normally  services  your 
plant  so  that  appropriate  planning 
for  Government  inspection  can  be 
accomplished." 

3.11-2  p-arckasin?  Documents.  When,  un¬ 
der  suthcriaaticu  of  the  Government  Repre¬ 
sentative,  copies  of  the  purchasing  document 
are  to  be  furnished  directly  by  the  subcontrac¬ 
tor  or  vendor  to  the  Government  Representa¬ 
tive  at  his  facility  rather  than  through  Gov¬ 
ernment  channels,  the  contractor  shall  add  to 
his  purchasing  document  a  statement  sub¬ 
stantially  as  follows: 

“On  receipt  of  this  order,  promptly 
furnish  a  copy  to  the  Government 
'  Representative  who  normally  serv¬ 
ices  your  plant  or,  If  none,  to  the 
nearest  Army,  Navy,  Air  Force,  or 
Defense  Supply  Agency  inspection 
office.  In  the  event  the  representa¬ 
tive  or  office  cannot  be  located,  our 
purchasing  agent  should  be  notified 
immediately.'* 

3-11-3  Referenced  Data.  All  documents  and 
referenced  data  for  purchases  applying  to  a 

Custodians: 

.iray— Monitions  Co  tan  and 
XaT7— Office  of  Xar*i  itaierial 
Air  Fares—  3q  USAS 
DSA— Hq  DSA 


Government  contract  shall  be  available  for  re¬ 
view  by  the  Government  Representative  to 
determine  compliance  with  the  requirements 
for  the  control  of  such  purchases.  Copies  of 
purchasing  documents  required  for  Govern¬ 
ment  inspection  purposes  shall  be  furnished 
in  accordance  with  the  instructions  of  the 
Government  Representative. 

3-12  Receiving  Inspection-  Subcontracted 
or  purchased  supplies  shall  be  subjected  to  in¬ 
spection  after  receipt,  as  necessary,  to  assure 
conformance  to  contract  requirement,  fbe 
contractor  shall  report  to  the  Government 
Representative  any  nonconformance  found  on 
Government  source-inspected  supplies  and 
shall  require  his  supplier  to  coordinate  with 
his  Government  Representative  on  corrective 
action. 

3-13  Government  Evaluation-  The  contrac¬ 
tor’s  inspection  system  and  supplies  generated 
by  the  system  shall  be  subject  ts  evaiuatitn 
and  verification  inspection  by  the  Government 
Representative  to  determine  its  effectiveness 
in  suppcrting  the  cuaiity  requirements  estab¬ 
lished  in  the  detail  specification,  drawmgr 
and  contract  and  as  prescribed  herein. 

4.  QUALITY  ASSURANCE  PROVISIONS 

This  section  is  not  applicable  to  this  speci¬ 
fication. 

5.  PREPARATION  FOR  DELIVERY 

This  section  is  not  applicable  to  this  speci¬ 
fication. 

S.  NOTES 

SJ.  Intended  Use.  This  specification  will  a> 
ply  to  the  procurement  of  supplies  and  serv¬ 
ices  specified  by  the  military  procurement 
agencies. 

5^  Order  Data.  Procurement  documents 
should  'specify  the  title,  number  and  date  c: 
this  specification. 

Preparing  aetrritT: 

Arm y—  Muni riona  Command 


4 


.  v:-:y;v:v^ 


APPENDIX  E 


MIL-Q-9858A 

16  DECEMBER  1963 

SUPERSEDING 
MIL-Q-9858 
9  APRIL  1959 


MILITARY  SPECIFICATION 

QUALITY  PROGRAM  REQUIREMENTS 

Tkit  specification  ha*  been  approved  by  the  Department  of  Defense  and  is  mandatory  for  use  by 
the  Department*  of  the  Army,  the  Navy,  the  Air  Force  and  the  Defense  Supply  Agency. 


1.  SCOPE 

1.1  Applicability.  This  specification  shall 
apply  to  all  supplies  (including  equipments, 
sub-systems  and  systems)  or  services  when 
referenced  in  the  item  specification,  contract 
or  order. 

1.2  Contractual  Intent.  This  specification 
requires  the  establishment  of  a  quality  pro¬ 
gram  by  the  contractor  to  assure  compliance 
with  the  requirements  of  the  contract.  The 
program  and  procedures  used  to  implement 
this  specification  shall  be  developed  by  the 
contractor.  The  quality  program,  including 
procedures,  processes  and  product  shall  be 
documented  and  shall  be  subject  to  review 
by  the  Government  Representative.  The  qual¬ 
ity  program  is  subject  to  the  disapproval  of 
the  Government  Representative  whenever 
the  contractor’s  procedures  do  not  accom¬ 
plish  their  objectives.  The  Government,  at  its 
option,  may  furnish  written  notice  of  the 
acceptability  of  the  contractor’s  quality  pro¬ 
gram. 

1.3  Summary.  An  effective  and  economical 
quality  program,  planned  and  developed  in 
consonance  with  the  contractor's  other  ad¬ 
ministrative  and  technical  programs,  is  re¬ 
quired  by  this  specification.  Design  of  the 
program  shall  be  based  upon  consideration  of 
the  technical  and  manufacturing  aspects  of 
production  and  related  engineering  design 
and  materials.  The  program  shall  assure 
adequate  quality  throughout  all  areas  of  con¬ 
tract  performance;  for  example,  design,  de¬ 
velopment,  fabrication,  processing,  assembly, 
inspection,  test,  maintenance,  packaging, 
shippmg,  storage  and  site  installation. 


All  supplies  and  services  under  the  con¬ 
tract,  whether  manufactured  or  performed 
within  the  contractor’s  plant  or  at  any  other 
source,  shall  be  controlled  at  all  points  nec¬ 
essary  to  assure  conformance  to  contractual 
requirements.  The  program  shall  provide  for 
the  prevention  and  ready  detection  of  dis¬ 
crepancies  and  for  timely  and  positive  cor¬ 
rective  action.  The  contractor  shall  make 
objective  evidence  of  quaiity  conformance 
readily  available  to  the  Government  Repre¬ 
sentative.  Instructions  and  records  for  qual¬ 
ity  must  be  controlled. 

The  authority  and  responsibility  of  those 
in  charge  of  the  design,  production,  testing, 
and  inspection  of  quality  shall  be  clearly 
stated.  The  program  shall  facilitate  deter¬ 
minations  of  the  effects  of  quality  deficiencies 
and  quality  costs  on  price.  Facilities  and 
standards  such  as  drawings,  engineering 
changes,  measuring  equipment  and  the  like 
which  are  necessary  for  the  creation  of  the 
required  quality  shall  be  effectively  managed. 
The  program  shall  include  an  effective  con¬ 
trol  of  purchased  materials  and  subcontract¬ 
ed  work.  Manufacturing,  fabrication  and 
assembly  work  conducted  within  the  contrac¬ 
tor’s  plant  shall  be  controlled  completely 
The  quality  program  shall  also  include  ef¬ 
fective  execution  of  responsibilities  shared 
jointly  with  the  Government  or  related  to 
Government  functions,  such  as  control  of 
Government  property  and  Government 
source  inspection. 

1.4  Relation  to  Other  Contract  Require¬ 
ments.  This  specification  and  any  procedure  or 
document  executed  in  implementation  there- 
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of,  shall  be  in  addition  to  and  not  in  deroga¬ 
tion  of  other  contract  requirements.  The 
quality  program  requirements  set  forth  in 
this  specification  shall  be  satisfied  in  addition 
to  all  detail  requirements  contained  in  the 
statement  of  work  or  in  other  parts  of  the 
contract.  The  contractor  is  responsible  for 
compliance  with  all  provisions  of  the  con¬ 
tract  and  for  furnishing  specified  supplies 
and  services  which  meet  ail  the  requirements 
of  the  contract.  If  any  inconsistency  exists 
between  the  contract  schedule  or  its  general 
provisions  and  this  specification,  the  contract 
schedule  and  the  general  provisions  shall 
control.  The  contractor’s  quality  program 
shall  be  planned  and  used  in  a  manner  to 
support  reliability  effectively. 

1.5  Relation  to  MIL-I-45208.  This  specifi¬ 
cation  contains  requirements  in  excess  of 
those  in  specification  MIL-I-45208,  Inspec¬ 
tion  System  Requirements,  inasmuch  as  total 
conformance  to  contract  requirements  is  ob¬ 
tained  best  by  controlling  work  operations, 
manufacturing  processes  as  well  as  inspec¬ 
tions  and  tests. 

2.  SUPERSEDING.  SUPPLEMENTA¬ 
TION  AND  ORDERING 

2.1  Applicable  Documents.  The  following 
documents  of  the  issue  in  effect  on  date  of 
the  solicitation  form  a  part  of  this  specifica¬ 
tion  to  the  extent  specified  herein. 

SPECIFICATIONS 

Military 

MIL— 1—15208  — Inspection  System  Re¬ 
quirements 

MIL-C— 45662  — Calibration  System 

Requirements 

2.2  Amendments  and  Revisions.  Whenever 
this  specification  is  amended  or  revised  sub¬ 
sequent  to  its  contractually  effective  date, 
the  contractor  may  follow  or  authorize  his 
subcontractors  to  follow  the  amended  or  re¬ 
vised  document  provide'!  no  increase  in  price 
or  fee  is  required.  The  contract...!'  shall  not 
be  required  to  follow  the  amended  or  revised 
document  except  as  a  change  in  contract.  If 


the  contractor  elects  to  follow  the  amended 
or  revised  document,  he  shall  notify  the  Con¬ 
tracting  Officer  in  writing  of  this  election. 
When  the  contractor  elects  to  follow  the 
provisions  of  an  amendment  or  revision,  he 
must  follow  them  in  full. 

2.3  Ordering  Government  Documents.  Cop¬ 
ies  of  specifications,  standards  ar.d  drawings 
required  by  contractors  in  connection  with 
specific  procurements  may  be  obtained  from 
the  procuring  agency,  or  as  otherwise  direct¬ 
ed  by  the  Contracting  Officer. 

3.  QUALITY  PROGRAM  MANAGEMENT 

3.1  Organization.  Effective  management 
for  quality  shall  be  clearly  prescribed  by  the 
contractor.  Personnel  performing  quality 
functions  shall  nave  sufficient,  well-defined 
responsibility,  authority  and  the  organiza¬ 
tional  freedom  to  identify  and  evaluate  qual¬ 
ity  problems  and  to  initiate,  recommend  or 
provide  solutions.  Management  regularly 
shall  review  the  status  and  adequacy  of  the 
quality  program.  The  term  “quality  program 
requirements’’  as  used  herein  identifies  the 
collective  requirements  of  this  specification. 
It  does  not  mean  that  the  fulfillment  of  the 
requirements  of  this  specification  is  the  re¬ 
sponsibility  of  any  single  contractor's  organ¬ 
ization.  function  or  person. 

3.2  Initial  Quality  Planning.  The  contrac¬ 
tor,  during  the  earliest  practical  phase  of 
contract  performance,  shall  conduct  a  com¬ 
plete  review  of  the  requirements  of  the  con¬ 
tract  to  identify  and  make  timely  provision 
for  the  special  controls,  processes,  test  equip¬ 
ments,  fixtures,  tooling  and  skills  required 
for  assuring  product  quality.  This  initial 
planning  will  recognize  the  need  and  provide 
for  research,  when  necessary,  to  update  in¬ 
spection  and  testing  techniques,  instrumenta¬ 
tion  and  correlation  of  inspection  and  test 
results  with  manufacturing  methods  and 
processes.  This  planning  will  also  provide 
appropriate  review  and  action  to  assure  com¬ 
patibility  of  manufacturing,  inspection.  Test¬ 
ing  and  documentation. 

3.3  Work  Instructions.  The  quality  pro¬ 
gram  shall  assure  that  all  work  affecting 
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quality  (including  such  things  as  pur¬ 
chasing,  handling,  machining,  assembling, 
fabricating,  processing,  inspection,  testing, 
modification,  installation,  and  any  other 
treatment  of  product,  facilities,  standards  or 
equipment  from  the  ordering  of  materials  to 
dispatch  of  shipments)  shall  be  prescribed 
in  clear  and  complete  documented  instruc¬ 
tions  of  a  type  appropriate  to  the  circum¬ 
stances.  Such  instructions  shall  provide  the 
criteria  for  performing  the  work  functions 
and  they  shall  be  compatible  with  acceptance 
criteria  for  workmanship.  The  instructions 
are  intended  also  to  serve  for  supervising, 
inspecting  and  managing  work.  The  prepara¬ 
tion  and  maintenance  of  and  compliance  with 
work  instructions  shall  be  monitored  as  a 
function  of  the  quality  program. 

3.4  Records.  The  contractor  shall  maintain 
and  use  any  records  or  data  essential  to  the 
economical  and  effective  operation  of  his 
quality  program.  These  records  shall  be 
available  for  review  by  the  Government  Rep¬ 
resentative  and  copies  of  individual  records 
shall  be  furnished  him  upon  request.  Records 
are  considered  one  of  the  principal  forms  of 
objective  evidence  of  quality.  The  quality 
program  shall  assure  that  records  are  com¬ 
plete  and  reliable.  Inspection  and  testing  rec¬ 
ords  shall,  as  a  minimum,  indicate  the  nature 
of  the  observations  together  with  the  num¬ 
ber  of  observations  made  and  the  number 
and  type  of  deficiencies  found.  Also,  records 
for  monitoring  work  performance  and  for 
inspection  and  testing  shall  indicate  the  ac¬ 
ceptability  of  work  or  products  and  the  ac¬ 
tion  taken  in  connection  with  deficiencies. 
The  quality  program  shall  provide  for  the 
analysis  and  use  of  records  as  a  basis  for 
management  action. 

3.5  Corrective  Action.  The  quality  program 
shall  detect  promptly  and  correct  assignable 
conditions  adverse  to  quality.  Design,  pur¬ 
chasing,  manufacturing,  testing  or  other 
operations  which  could  result  in  or  have  re¬ 
sulted  in  defective  supplies,  services,  facili¬ 
ties,  technical  data,  standards  or  other 
elements  of  contract  performance  which 
could  create  excessive  losses  or  costs  must 
be  identified  and  changed  a  result  of  the 


quality  program.  Corrective  action  will  ex¬ 
tend  to  the  performance  of  all  suppliers  and 
vendors  and  will  be  responsive  to  data  and 
product  forwarded  from  users.  Corrective 
action  shall  include  as  a  minimum: 

(a)  Analysis  of  data  and  examination  of 
product  scrapped  or  reworked  to  determine 
extent  and  causes; 

(b)  Analysis  of  trends  in  processes  or 
performance  of  work  to  prevent  noncon¬ 
forming  product;  and 

(c)  Introduction  of  required  improve¬ 
ments  and  corrections,  an  initial  review  of 
the  adequacy  of  such  measures  and  monitor¬ 
ing  of  the  effectiveness  of  corrective  action 
taken. 

3.6  Costs  Related  to  Quality.  The  contrac¬ 
tor  shall  maintain  and  use  quality  cost  data 
as  a  management  element  of  the  quality  pro¬ 
gram.  These  data  shall  serve  the  purpose  of 
identifying  the  cost  of  both  the  prevention 
and  correction  of  nonconforming  supplies  f  e. 
g.,  labor  and  material  involved  in  material 
spoilage  caused  by  defective  work,  correc¬ 
tion  of  defective  work  and  for  quality  control 
exercised  by  the  contractor  at  subcontrac¬ 
tor’s  or  vendor's  facilities).  The  specific  qual¬ 
ity  cost  data  to  be  maintained  and  used  will 
be  determined  by  the  contractor.  These  data 
shall,  on  request,  he  identified  and  made  avail¬ 
able  for  "on  site”  review  by  the  Gov.v-r.ment 
Representative. 

4.  FACILITIES  AND  STANDARDS 

4.1  Drawings.  Documentation  and  Changes. 

A  procedure  shall  be  maintained  that  con¬ 
cerns  itself  with  the  adequacy,  the  complete¬ 
ness  and  the  currentness  of  drawings  and 
with  the  control  of  changes  in  design.  With 
respect  to  the  currentness  of  drawings  and 
changes,  the  contractor  shall  assure  that  re¬ 
quirements  for  the  effectivity  point  of 
changes  are  met  and  that  obsolete  drawings 
and  change  requirements  are  removed  from 
all  points  of  issue  and  use.  Some  means  of 
recording  the  effective  points  shail  be  em¬ 
ployed  and  be  available  to  the  Government. 

With  respect  to  design  drawings  and  de¬ 
sign  specifications,  a  procedure  shall  be 
maintained  that  shall  provide  for  the  evalua- 
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tion  of  their  engineering  adequacy  ami  an 
evaluation  of  the  adequacy  of  proposed 
changes.  The  evaluation  shall  encompass 
both  the  adequacy  in  relation  to  standard 
engineering  and  design  practices  and  the 
adequacy  with  respect  to  the  design  and  pur¬ 
pose  of  the  product  to  which  the  drawing  re¬ 
lates. 

With  respect  to  supplemental  speci¬ 
fications,  process  instructions,  production 
engineering  instructions,  industrial  engineer¬ 
ing  instructions  and  work  instructions  re¬ 
lating  to  a  particular  design,  the  contractor 
shall  be  responsible  for  a  review  of  their 
adequacy,  currentness  and  completeness.  The 
quality  program  must  provide  complete  cov¬ 
erage  of  ail  information  necessary  to  produce 
an  article  in  complete  conformity  with  re¬ 
quirements  of  the  design. 

The  quality  program  shall  assure  that 
there  is  complete  compliance  with  contract 
requirements  for  proposing,  approving,  and 
effecting  of  engineering  changes.  The  quality 
program  shall  provide  for  monitoring  ef¬ 
fectively  compliance  with  contractual  en¬ 
gineering  changes  requiring  approval  by 
Government  design  authority.  The  quality 
program  shall  provide  for  monitoring  effec¬ 
tively  the  drawing  changes  of  lesser  impor¬ 
tance  not  requiring  approval  by  Government 
design  authorities. 

Delivery  of  correct  drawings  and  change 
information  to  the  Government  in  connection 
with  data  acquisition  shall  be  an  integral  part 
of  the  quality  program.  This  includes  full 
compliance  with  contract  requirements  con¬ 
cerning  rights  and  data  both  proprietary  and 
other.  The  quality  program’s  responsibility 
for  drawings  and  changes  extend  to  the  draw¬ 
ings  and  changes  provided  by  the  subcontrac¬ 
tors  and  vendors  for  the  contract. 

4.2  Measuring  and  Testing  Equipment. 
The  contractor  shall  provide  and  maintain 
gages  and  other  measuring  and  testing  de¬ 
vices  necessary  to  assure  that  supplies  con¬ 
form  to  technical  requirements.  These 
devices  shall  be  calibrated  against  certified 
measurement  standards  which  have  known 
valid  relationships  to  national  standards  at 
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established  periods  to  assure  continued  ..e- 
curacy.  The  objective  is  to  assure  that  in¬ 
spection  and  test  equipment  is  adjusted, 
replaced  or  repaired  before  it  becomes  inac¬ 
curate.  The  calibration  of  measuring  and: 
testing  equipment  sital!  be  in  conformity 
with  military  specification  MIL-C— U"h'32.  In 
addition,  the  contractor  shall  insure  the  use 
of  only  such  subcontractor  and  vendor 
sources  that  depend  upon  calibration  systems 
which  effectively  control  the  accuracy  of 
measuring  and  testing  equipment. 

4d)  Production  Tooling  Used  as  Media  of 
Inspection.  When  production  jigs,  fixtures, 
tooling  masters,  templates,  patterns  and 
such  other  devices  are  used  as  media  of  in¬ 
spection.  they  shall  be  proved  for  accuracy 
prior  to  release  for  use.  These  devices  shall 
be  proved  again  for  accuracy  at  intervals 
formally  established  in  a  manner  to  cause 
their  timely  adjustment,  replacement  or  re¬ 
pair  prior  to  becoming  inaccurate. 

4.4  Use  of  Contractor’s  Inspection  Equip¬ 
ment.  The  contractor's  gages,  measuring  and 
testing  devices  shall  be  made  available  for 
use  by  the  Government  when  required  to 
determine  conformance  with  contract  re¬ 
quirements.  If  conditions  warrant,  contrac¬ 
tor’s  personnel  shall  be  made  available  for 
operation  of  such  devices  and  for  verification 
of  their  accuracy  and  condition. 

4.5  Advanced  Metrology  Requirements. 
The  quality  program  shall  include  timely 
identification  and  report  to  the  Contracting 
Officer  of  any  precision  measurement  need 
exceeding  the  known  state  of  the  art. 

5.  CONTROL  OF  PURCHASES 

5.1  Responsibility.  The  contractor  is  re¬ 
sponsible  for  assuring  that  all  supplies  and 
services  procured  from  his  suppliers  (sub¬ 
contractors  and  vendors)  conform  to  the 
contract  requirements.  The  selection  of 
sources  and  the  nature  and  extent  of  control 
exercised  by  the  contractor  shall  be  depend¬ 
ent  upon  the  type  of  supplies,  his  supplier’s 
demonstrated  capability  to  perform,  and  the 
quality  evidence  made  available.  To  assure 
an  adequate  and  economical  control  of  such 
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material,  the  contractor  shall  utilize  to  the 
fullest  extent  objectives  evidence  of  quality 
furnished  by  his  suppliers.  When  the  Gov¬ 
ernment  elects  to  perform  inspection  at  a 
supplier’s  plant,  such  inspection  shall  not  be 
used  by  contractors  as  evidence  cf  effective 
control  of  quality  by  such  suppliers.  The  in¬ 
clusion  of  a  product  on  the  Qualified  Prod¬ 
ucts  List  only  signifies  that  at  one  time  the 
manufacturer  made  a  product  which  met 
specification  requirements.  It  does  not  relieve 
the  contractor  of  his  responsibility  for  furn¬ 
ishing  supplies  that  meet  all  specification  re¬ 
quirements  or  for  the  performance  of 
specified  inspections  and  tests  for  such  ma¬ 
terial.  The  effectiveness  and  integrity  of  the 
control  of  quality  by  his  suppliers  shall  be 
assessed  and  reviewed  by  the  contractor  at 
intervals  consistent  with  the  complexity  and 
quantity  of  product.  Inspection  of  products 
upon  delivery  to  the  contractor  shall  be  used 
for  assessment  and  review  to  the  extent  nec¬ 
essary  for  adequate  assurance  of  quality. 
Test  reports,  inspection  records,  certificates 
and  other  suitable  evidence  relating  to  the 
supplier’s  control  of  quality  should  be  used  in 
the  contractor’s  assessment  and  review.  The 
contractor’s  responsibility  for  the  control  of 
purchases  includes  the  establishment  of  a 
procedure  for  (1)  the  selection  of  qualified 
suppliers,  (2)  the  transmission  of  applica¬ 
ble  design  and  quality  requirements  in  the 
Government  contracts  and  associated  tech¬ 
nical  requirements,  (3)  the  evaluation  of  the 
adequacy  of  procured  items,  and  (4)  effec¬ 
tive  provisions  for  early  information  feed¬ 
back  and  correction  of  nonconformances. 

5.2  Purchasing  Data.  The  contractor’s 
quality  program  shall  not  be  acceptable  to 
che  Government  unless  the  contractor  re¬ 
quires  of  his  subcontractors  a  quality  effort 
achieving  control  of  the  quality  of  the  serv¬ 
ices  and  supplies  which  they  provide.  The 
contractor  shall  assure  that  all  applicable  re¬ 
quirements  are  properly  included  or  refer¬ 
enced  in  all  purchase  orders  for  products 
ultimately  to  apply  on  a  Government  con¬ 
tract.  The  purchase  order  shall  contain  a 
complete  description  of  the  supplies  ordered 
including,  by  statement  or  reference,  all 
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applicable  requirements  for  manufacturing, 
inspecting,  testing,  packaging,  and  an  v  re¬ 
quirements  for  Government  or  contractor 
inspections,  qualification  or  approvals.  Tech¬ 
nical  requirements  of  the  following  nature 
must  be  included  by  statement  or  reference 
as  a  part  of  the  required  clear  description: 
all  pertinent  drawings,  engineering  change 
orders,  specifications  (including  inspection 
system  or  quality  program  requirements), 
reliability,  safety,  weight,  or  other  special 
requirements,  unusual  test  or  inspection  pro¬ 
cedures  or  equipment  and  any  special  revi¬ 
sion  or  model  identification.  The  description 
of  products  ordered  shall  include  a  require¬ 
ment  for  contractor  inspection  at  the  sub¬ 
contractor  or  vendor  source  when  such  action 
is  necessary  to  assure  that  the  contractor’s 
quality  program  effectively  implements  the 
contractor’s  responsibility  for  complete  as¬ 
surance  of  product  quality.  Requirements 
shall  be  included  for  chemical  and  physical 
testing  and  recording  in  connection  with  the 
purchase  of  raw  materials  by  his  suppliers. 
The  purchase  orders  must  also  contain  a  re¬ 
quirement  for  such  suppliers  to  notify  and 
obtain  approval  from  the  contractor  of 
changes  in  design  of  the  products.  Necessary 
instructions  should  be  provided  when  provi¬ 
sion  is  made  for  direct  shipment  from  the 
subcontractor  to  Government  activities. 

6.  MANUFACTURING  CONTROL 

6.1  Materials  and  Materials  Control.  Sup¬ 
plier’s  materials  and  products  shall  be  sub¬ 
jected  to  inspection  upon  receipt  to  the 
extent  necessary  to  assure  conformance  to 
technical  requirements.  Receiving  inspection 
may  be  adjusted  upon  the  basis  of  the  quality 
assurance  program  exercised  by  suppliers. 
Evidence  of  ''  suppliers'  satisfactory  con¬ 
trol  of  quality  may  be  used  to  adjust  the 
amount  and  kind  of  receiving  inspection. 

The  quality  program  shall  assure  that  raw 
materials  to  be  used  in  fabrication  or  proc¬ 
essing  of  products  conform  to  the  applicable 
physical,  chemical,  and  other  technical  re¬ 
quirements.  Laboratory  testing  shall  be 
employed  as  necessary.  Suppliers  shall  be  re¬ 
quired  by  the  contractor’s  quality  program 


5 


M3L-Q-9853A 


22  ? 


to  exercise  equivalent  control  of  the  raw  ma¬ 
terials  utilized  in  the  production  of  the  part3 
and  items  which  they  supply  to  the  con¬ 
tractor.  Raw  material  awaiting  testing  must 
be  separately  identified  or  segregated  from 
already  tested  and  approved  material  but 
can  be  released  for  initial  production,  pro¬ 
viding  that  identification  and  control  is 
maintained.  Material  tested  and  approved 
must  be  kept  identified  until  such  time  as  its 
identity  is  necessarily  obliterated  by  process¬ 
ing.  Controls  will  be  established  to  prevent 
the  inadvertent  use  of  material  failing  to 
pass  tests. 

6.2  Production  Processing  and  Fabrication. 
The  contractor’s  quality  program  must  as¬ 
sure  that  all  machining,  wiring,  batching, 
shaping  and  all  basic  production  operations  of 
any  type  together  with  all  processing  and 
fabricating  of  any  type  is  accomplished  under 
controlled  conditions.  Controlled  conditions 
include  documented  work  instructions,  ade¬ 
quate  production  equipment,  and  any  special 
working  environment.  Documented  work  in¬ 
structions  are  considered  to  be  the  criteria 
for  much  of  the  production,  processing  and 
fabrication  work.  These  instructions  are  the 
criteria  for  acceptable  or  unacceptable  “work¬ 
manship".  The  quality  program  will  effec¬ 
tively  monitor  the  issuance  of  and  compliance 
with  ail  of  these  work  instructions. 

Physical  examination,  measurement  or 
tests  of  the  material  or  products  processed 
is  necessary  for  each  work  operation  and 
must  also  be  conducted  under  controlled  con¬ 
ditions.  If  physical  inspection  of  processed 
material  is  impossible  or  disadvantageous, 
indirect  control  by  monitoring  processing 
methods,  equipment  and  personnel  shall  be 
provided.  Both  physical  inspection  and  proc¬ 
ess  monitoring  shall  be  provided  when  con¬ 
trol  is  inadequate  without  both,  or  when 
contract  or  specification  requires  both. 

Inspection  and  monitoring  of  processed 
material  or  products  shall  be  accomplished  in 
any  suitable  systematic  manner  selected  by 
the  contractor.  Methods  of  inspection  and 
monitoring  shall  be  corrected  any  time  their 
unsuitability  with  reasonable  evidence  is 
demonstrated.  Adherence  to  selected  methods 


for  inspection  and  monitoring  shall  be  com¬ 
plete  and  continuous.  Corrective  measures 
3hall  be  taken  when  noncompliance  occurs. 

Inspection  by  machine  operators,  automat¬ 
ed  inspection  gages,  moving  line  or  lor  sam¬ 
pling,  setup  or  first  piece  approval,  produc¬ 
tion  line  inspection  station,  inspection  or  test 
department,  roving  inspectors  —  any  other 
type  of  inspection  —  shall  be  employed  in 
any  combination  desired  by  the  contractor 
which  will  adequately  and  efficiently  protect 
product  quality  and  the  integrity  of  process¬ 
ing. 

Criteria  for  approval  and  rejection  shall 
be  provided  for  all  inspection  of  product  and 
monitoring  of  methods,  equipment,  and  per¬ 
sonnel.  Means  for  identifying  approved  and 
rejected  product  shall  be  provided. 

Certain  chemical,  metallurgical,  biological, 
sonic,  electronic,  and  radiological  processes 
are  of  so  complex  and  specialized  a  nature 
that  much  more  than  the  ordinary  detailing 
of  work  documentation  is  required.  In  ef¬ 
fect,  such  processing  may  require  an  entire 
work  specification  as  contrasted  with  the 
normal  work  operation  instructions  estab¬ 
lished  in  normal  plant-wide  standard  produc¬ 
tion  control  issuances  such  as  job  operation 
routing  books  and  the  like.  For  these  special 
processes,  the  contractors’  quality  program 
shall  assure  that  the  process  control  pro¬ 
cedures  or  specifications  are  adequate  and 
that  processing  environments  and  the  certify¬ 
ing,  inspection,  authorization  and  monitoring 
of  such  processes  to  the  special  degree  neces¬ 
sary  for  these  ultraprecise  and  super-complex 
work  functions  are  provided. 

6.3  Completed  Item  Inspection  and  Test¬ 
ing.  The  quality  program  shall  assure  that 
there  is  a  system  for  final  inspection  and  test 
of  completed  products.  Such  testing  shall 
provide  a  measure  of  the  overall  quality  of 
the  completed  product  and  shall  be  per¬ 
formed  so  that  it  simulates,  to  a  sufficient 
degree,  product  end  use  and  functioning. 
Such  simulation  frequently  involves  appro¬ 
priate  life  and  endurance  tests  and  qualifi¬ 
cation  testing.  Final  inspection  and  testing 
shall  provide  for  reporting  to  designers  any 
unusual  difficulties,  deficiencies  or  question- 
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able  conditions.  When  modifications,  repairs 
or  replacements  are  required  after  final  in¬ 
spection  or  testing,  there  shall  be  reinspec¬ 
tion  and  retesting  of  any  characteristics 
affected. 

6.4  Handling,  Storage  and  Delivery.  The 
quality  program  shall  provide  for  adequate 
work  and  inspection  instructions  for  handl¬ 
ing,  storage,  preservation,  packaging,  and 
shipping  to  protect  the  quality  of  products 
and  prevent  damage,  loss,  deterioration,  de¬ 
gradation,  or  substitution  of  products.  With 
respect  to  handling,  the  quality  program 
shall  require  and  monitor  the  use  of  proce¬ 
dures  to  prevent  handling  damage  to  articles. 
Handling  procedures  of  this  type  include  the 
use  of  special  crates,  boxes,  containers,  trans¬ 
portation  vehicles  and  any  other  facilities 
for  materials  handling.  Means  shall  be  pro¬ 
vided  for  any  necessary  protection  against 
deterioration  or  damage  to  products  in  stor¬ 
age.  Periodic  inspection  for  the  prevention 
and  results  of  such  deterioration  or  damage 
shall  be  provided.  Products  subject  to  deteri¬ 
oration  or  corrosion  during  fabrication  or 
interim  storage  shall  be  cleaned  and  pre¬ 
served  by  methods  which  will  protect  against 
such  deterioration  or  corrosion.  When  nec¬ 
essary,  packaging  designing  and  packaging 
shall  include  means  for  accommodating  and 
maintaining  critical  environments  within 
packages,  e.g.,  moisture  content  levels,  gas 
pressures.  The  quality  program  shall  assure 
that  when  such  packaging  environments 
must  be  maintained,  packages  are  labeled  to 
indicate  this  condition.  The  quality  program 
shall  monitor  shipping  work  to  assure  that 
products  shipped  are  accompanied  with  re¬ 
quired  shipping  and  technical  documents  and 
that  compliance  with  Interstate  Commerce 
Commission  rules  and  other  applicable  ship¬ 
ping  regulations  is  effected  to  assure  safe  ar¬ 
rival  and  identification  at  destination.  In 
compliance  with  contractual  requirements, 
the  quality  program  shall  include  monitoring 
provisions  for  protection  of  the  quality  of 
products  during  transit. 

6.5  Nonconforming  Material.  The  contrac¬ 
tor  shall  establish  and  maintain  an  effective 


and  positive  system  for  controlling  noncon¬ 
forming  material,  including  procedures  for 
its  identification,  segregation,  and  disposi¬ 
tion.  Repair  or  rework  of  nonconforming 
material  shall  be  in  accordance  with  docu¬ 
mented  procedures  acceptable  to  the  Govern¬ 
ment.  The  acceptance  of  nonconforming 
supplies  is  a  prerogative  of  and  shall  be  as 
prescribed  by  the  Government  and  may 
involve  a  monetary  adjustment.  All  noncon¬ 
forming  supplies  shall  be  positively  identified 
to  prevent  unauthorized  use,  siiipment  and 
intermingling  with  conforming  supplies. 
Holding  areas  or  procedures  mutually  agree¬ 
able  to  the  contractor  and  the  Government 
Representative  shall  be  provided  by  the  con¬ 
tractor.  The  contractor  shall  make  known 
to  the  Government  upon  request  the  data 
associated  with  the  costs  and  losses  in  con¬ 
nection  with  scrap  and  with  rework  neces¬ 
sary  to  reprocess  nonconforming  material  to 
make  it  conform  completely. 

6.6  Statistical  Quality  Control  and  Analy¬ 
sis.  In  addition  to  statistical  methods  required 
by  the  contract,  statistical  planning,  analysis, 
tests  and  quality  control  procedures  may  be 
utilized  whenever  such  procedures  are  suit¬ 
able  to  maintain  the  required  control  of 
quality.  Sampling  plans  may  be  used  when 
tests  are  destructive,  or  when  the  records, 
inherent  characteristics  of  the  product  or 
the  noncritical  application  of  the  product, 
indicate  that  a  reduction  in  inspection  or 
testing  can  be  achieved  without  jeopardizing 
quality.  The  contractor  may  employ  sampling 
inspection  in  accordance  with  applicable  mil¬ 
itary  standards  and  sampling  plans  (e.g., 
from  MIL-STD-105,  MIL-STD-414,  or 
Handbooks  H  106,  107  and  108).  If  the  con¬ 
tractor  uses  other  sampling  plans,  they  shall 
be  subject  to  review  by  the  cognizant  Gov¬ 
ernment  Representative.  Any  sampling  plan 
used  shall  provide  valid  confidence  and  qual¬ 
ity  levels. 

6.7  Indication  of  Inspection  Status.  The 
contractor  shall  maintain  a  positive  system 
for  identifying  the  inspection  status  of  prod¬ 
ucts.  Identification  may  be  accomplished  by 
means  of  stamps,  tags,  routing  cards,  move 
tickets,  tote  box  cards  or  other  normal  con- 
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trol  devices.  Such  controls  shall  be  of  a  de¬ 
sign  distinctly  different  from  Government 
inspection  identification. 

7.  COORDINATED  GOVERNMENT/ 
CONTRACTOR  ACTIONS 

7.1  Government  Inspection  at  Subcontrac¬ 
tor  or  Vendor  Facilities.  The  Government  re¬ 
serves  the  right  to  inspect  at  source  supplies 
or  services  not  manufactured  or  performed 
with  the  contractor’s  facility.  Government 
inspection  shall  not  constitute  acceptance; 
nor  shall  it  in  any  way  replace  contractor 
inspection  or  otherwise  relieve  the  contrac¬ 
tor  of  his  responsibility  to  furnish  an  accept¬ 
able  end  item.  The  purpose  of  this  inspection 
is  to  assist  the  Government  Representative 
at  the  contractor’s  facility  to  determine  the 
conformance  of  supplies  or  services  with 
contract  requirements.  Such  inspection  can 
only  be  requested  by  or  under  authorization 
of  the  Government  Representative.  When 
Government  inspection  is  required,  the  con¬ 
tractor  shall  add  to  his  purchasing  document 
the  following  statement: 

“Government  inspection  is  required 
prior  to  shipment  from  your  plant. 
Upon  receipt  of  this  order,  prompt¬ 
ly  notify  the  Government  Represen¬ 
tative  who  normally  services  your 
plant  so  that  appropriate  planning 
for  Government  inspection  can  be 
accomplished.’’ 

When,  under  authorization  of  the  Govern¬ 
ment  Representative,  copies  of  the  purchas¬ 
ing  document  are  to  be  furnished  directly 
by  the  subcontractor  or  vendor  to  the  Gov¬ 
ernment  Representative  at  his  facility  rather 
than  through  Government  channels,  the  con¬ 
tractor  shall  add  to  his  purchasing  document 
a  statement  substantially  as  follows: 

“On  receipt  of  this  order,  promptly 
furnish  a  copy  to  the  Government 
Representative  who  normally  serv¬ 
ices  your  plant,  or,  if  none,  to  the 
nearest  Army,  Navy,  Air  Force,  or 
Defense  Supply  Agency  inspection 
office.  In  the  event  the  representa¬ 
tive  or  office  cannot  be  located,  our 
purchasing  agent  should  be  notified 
immediately." 
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All  documents  and  referenced  data  for  pur¬ 
chases  applying  to  a  Government  contract 
shall  be  available  for  review  by  the  Govern¬ 
ment  Representative  to  determine  compli¬ 
ance  with  the  requirements  for  the  control 
of  such  purchases.  Copies  of  purchasing  doc¬ 
uments  required  for  Government  purposes 
shall  be  furnished  in  accordance  with  the  in¬ 
structions  of  the  Government  Representa¬ 
tive.  The  contractor  shall  make  available  to 
the  Government  Representative  reports  of 
any  nonconformance  found  on  Government 
source  inspected  supplies  and  snail  (when  re¬ 
quested)  require  the  supplier  to  coordinate 
with  his  Government  Representative  on  cor¬ 
rective  action. 

7.2  Government  Property. 

7.2.1  Government-{umished  Material. 
When  material  is  furnished  by  the  Govern¬ 
ment,  the  contractor’s  procedures  shall  in¬ 
clude  at  least  the  following: 

(a)  Examination  upon  receipt,  consistent 
with  practicability  to  detect  damage  in  tran¬ 
sit; 

(b)  Inspection  for  completeness  and  prop¬ 
er  type; 

(c)  Periodic  inspection  and  precautions 
to  assure  adequate  storage  conditions  and  to 
guard  against  damage  from  handling  and 
deterioration  during  storage; 

(d)  Functional  testing,  either  prior  to  or 
after  installation,  or  both,  as  required  by 
contract  to  determine  satisfactory  operation; 

(e)  Identification  and  protection  from  im¬ 
proper  use  or  disposition;  and 

(f)  Verification  of  quantity. 

7.2.2  Damaged  Government-furnished  Ma¬ 
terial.  The  contractor  shall  report  to  the 
Government  Representative  any  Govern¬ 
ment-furnished  material  found  damaged, 
malfunctioning,  or  otherwise  unsuitable  for 
use.  In  the  event  of  damage  or  malfunction¬ 
ing  during  or  after  installation,  the  contrac¬ 
tor  shall  determine  and  record  probable 
cause  and  necessity  for  withholding  material 
from  use. 

7.2.3  Bailed  Property.  The  contractor  shall, 
as  required  by  the  terms  of  the  Bailment 
Agreement,  establish  procedures  for  the  ade- 
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quate  storage,  maintenance  and  inspection  of 
bailed  Government  property.  Records  of  all 
inspections  and  maintenance  performed  on 
bailed  property  shall  be  maintained.  These 
procedures  and  records  shall  be  subject  to 
review  by  the  Government  Representative. 

S.  NOTES 

(The  following  information  is  provided 
solely  for  guidance  in  using  this  specification. 
It  has  no  contractual  significance.) 

S.I  Intended  Use.  This  specification  will 
apply  to  complex  supplies,  components,  equip¬ 
ments  and  systems  for  which  the  require¬ 
ments  of  MIL-I-4320S  are  inadequate  to  pro¬ 
vide  needed  quality  assurance.  In  such  cases, 
total  conformance  to  contract  requirements 
cannot  be  obtained  effectively  and  economic¬ 
ally  solely  by  controlling  inspection  and  test¬ 
ing.  Therefore,  it  is  essential  to  control  work 
operations  and  manufacturing  processes  as 

Custodians: 

Army — Munitions  Command 
Navy — Office  of  Naval  Material 
Air  Force — Hq  USAF 
DSA — Hq  DSA 


well  as  inspections  and  tests.  The  purpose  of 
this  control  is  not  only  to  assure  that  partic¬ 
ular  units  of  hardware  conform  to  contrac¬ 
tual  requirements,  but  also  to  assure  interface- 
compatibility  among  these  units  of  hardware 
when  they  collectively  comprise  major  equip¬ 
ments,  sub-systems  and  systems. 

3.2  Exemptions.  This  specification  will  not 
be  applicable  to  types  of  supplies  for  which 
MIL-I— 45208  applies.  The  following  do  not 
normally  require  the  application  of  this 
specification: 

(a)  Personal  services,  and 

(b)  Research  and  development  studies 

of  a  theoretical  nature  which  do 
not  require  fabrication  of  articles. 

8.3  Order  Data.  Procurement  documents 
should  specify  the  title,  number  and  date  of 
this  specification. 

Preparing  Activity: 

Air  Force — Hq  t'SAF 
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FEDERAL  STANDARD 

QUALITY  CONTROL  SY STEM  REQUIREMENTS 


Thu  standard  was  approved  by  the  Commissioner,  Federal 
Suppty  Service,  General  Services  Administration,  !or  the 
use  of  all  Federal  agencies. 


1.  SCOPE.  This  standard  establishes  minimum  requirements  (or  a  duality  control  svstem  to  oe  arovicec  and 
maintained  oy  a  contractor  under  Government  contract  tor  furmsnmg  suopites  or  services.  The  contractor's  ouaiity 
control  system  snail  include  the  methods,  procedures,  controls,  recorcs,  anc  -namienance  o(  tne  system  to  provice 
verification  of  product  comonance  vim  contract  requirements.  The  extent  of  :nts  system  mail  depend  on  tne 
complexity  of  tne  .tern  unoer  contract.  A  written  description  of  tnis  system  snail  oe  prepared  oy  tne  contractor  anc 
snail  oe  avaiiaoie  to  tne  Government.  The  contractor's  quality  control  system  snail  oe  reviewed  oy  me  Government 
and  is  tuciect  to  tne  disapproval  of  tne  Government  representative  wnen  tne  contractor's  procedures  will  not 
accomplish  tneir  ooiective. 

1. f  Application.  This  standard  is  applicaole  when  referenced  in  tne  contract.  It  is  also  looiicaole  at  susolier 
locations  wnere  Government  inspection  at  these  points  is  required,  in  sucn  cases,  it  is  tne  contractor's  resDonsioility 
to  invone  tne  use-of  mis  standard  by  his  supplier. 

2.  REFERENCED  DOCUMENTS  None. 

3.  DEFINITIONS.  As  used  herein,  the  following  definitions  snail  aoply: 

).l  Inspection.  A  process  of  examining,  testing,  measuring  ano  otnerwise  comparing  products  anc  services  to 
determine  compliance  with  specified  requirements. 

3.2  Dual ;t'<  control.  An  overall  system  of  activities,  mcfuding  inspection,  *,nose  puroose  is  to  provice  a 
quality  ot  product  or  service  mat  meets  contract  requirements. 

3.3  Statistical  cuaiuv  control.  Quality  control  in  wmcn  statistical  techniques  are  used.  These  techniques 
include  tne  use  ot  trequency  ois trioution,  measure  of  central  tendency  and  dissensions,  control  charts,  acceotance 
samolmg,  regression  analysis,  tests  of  significance. 

».  R SOUfR £.*.! ENTS.  The  contractor  ihali  provide  and  maintain  a  documented  auainy  control  system  wmcn 
will  ensure  mat  me  end  products  (supplies  or  services)  and  assoc. aied  componems.  spare  parts,  manuals,  oacxmg, 
packaging,  marking,  and  any  other  contractual  requirements,  offeree  to  tne  Government  conform  to  contract 
requirements  wneifter  manufactured  or  processed  oy  tne  contractor  or  procured  from  subcontractors  or  vencors.  ft 
shall  be  avaiiaoie  for  review  oy  the  Government  prior  to  tne  star:  of  product. on  and  during  the  life  of  tne  contract.  It 
snail  provide  control  over  all  pnases  of  production  from  the  initiation  of  design  through  manufacture  aid  preparation 
for  delivery. 

3.  DETAILED  requirements. 

3.1  The  contractor  snail  perform  all  examinations  and  tests  to  substantiate  conformance  to  soec.fications, 
using  his  own  or  any  other  inspection  facilities  or  servtces  acceptable  to  the  Government,  before  offering  to  me 
Government  for  acceptance. 

3.2  Organisation. 


3.2.1  Personnel  performing  quality  control  functions  shall  be  identified  and  given  sufficient  well-defined 
responsibility,  authority.  and  the  organisational  freedom  to  identify  and  evaluate  quality  proolems,  and  .0  initiate, 
recommend,  or  provtoe  solutions. 

5.2.2  Management  shall  regularly  review  the  status  and  adequacy  of  the  quality  organisation  ana  conformance 
to  the  quality  control  system. 
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-sheet  ic--*  ■.•...ins.  Tne  contracto r  snail  eeeo  raw  mate'-.a.,  parts,  nan.p; i»  us> — n pr-cuTt s.  ar.o  rnc 
moOwul:  c.iiew  if.  -,...  ..r  dance  with  tneir  inspection  status,  suer,  as  acc:;;r-:.  -cmcrcd.  t  c '  is. -•  "?v3f«. 

awaiting  decision,  to  prevent  intermixing  anc  .mautnorizea  use.  Tne  indication  ot  -..if  inspect. on  stat.s  nav  oe 
aceomqiiMieo  ay  tags,  laoeix.  marking,  or  otner  positive  means. 

Measuring  anc  lost  equipment. 


3.4.1  The  coniracior  snail  have  all  measuring  and  testing  equipment  required  to  oertorm  testing  lor  all 
Characteristics  called  for  in  the  contract,  or  snail  nave  firm  arrangements  witn  anotner  inspection  and  testing  facsliry 
acceptaoie  to  tne  Government. 

5.».2  Measuring  devices,  test  eauiDment.  gages,  jigs,  fixtures.  shall  be  inspected  at  seneauiefl  intervals  against 
specified,  certilied,  ar  otnerwise  vano  means  to  ensure  canunuea  accuracy. 

5.3  Sampling  aian.  Statistical  samohng  is  generally  soecilied  in  the  aoolicaPit  oroauc:  specifications.  Tnese 
are  minimum  requirements.  The  contractor  may  use  otner  statistical  samoimg  techniques;  e.g.,  control  charts, 
frequency  distrisution,  tests  ol  significance;  wneneve.'  such  sampling  pro“ioes  greater  precision. 

5-a  Inspection  stations.  The  contractor  snail  set  up  clearly  nelined  inspection  stations  lor  receiving,  nv 
process,  anc  eno-proauc:  inspection. 

5. id  Tne  qualitv  of  all  articles  produced  bv  suPiidtarv  manufacturers  and  suppliers  for  materials  and 
manufactured  aruces  to  ae  iurnisnea  under  Government  contract  snalf  oe  controliec.  Sucsiaiary  manufacturers  anc 
suppliers  snail  Oe  notified  of  any  deficiencies  wmen  require  corrective  action. 

3.4.2  In-process  inspection  snail  ae  used  for  ouaiity  characteristics  wruch  are  difficult  or  impossible  to 
measure  3y  end-product  inspection;  it  snail  no:  be  used  to  eliminate  eno-oroduct  inspection. 

5.4.3  cnc-aroduct  inspection.  ?-ior  to  end-oroduc:  inspection,  the  contractor  snail  ensure  that  all  receiving 
ana  m-process  inspections  nave  aeen  performed.  Eno-oroduct  examinations  anc  tests  snail  ae  performed  in 
accordance  wun  contract  requirements. 

5.4.3.1  Samples  ot  products  to  ae  shtpoec  in  anoocoown  candiuon  snail  ae  inspected  in  fully  assemDied  state  to 
erisure  aaccuate  assemaly. 

5.4. j.u  Reworxes  mater. a;  shall  ae  lully  inspected  aefare  it  is  re-offered. 

3.7  Recar  as.  Tne  contractor  snail  maintain  quality  control  'ecorcs  in  suifiaen:  aetad  to  estaousn  evidence 
'."At  me  sampling  -as  •  ec.-esentati ve.  me  recuired  examinations  anc  tests  uv*  tee"  property  aertormec.  anc  arjy 
saeci! icatian  material  *as  a een  accsstec  lor  production  ano  delivery  to  me  Government. 

These  records  shall  ae  avauaole  for  review  ay  tne  Government  representative  anc  caoies  af  .ncividuai  'scares  snail  ae 
furnisned  mm  upon  request. 

3.7.1  Records  sn«i;  caver  receiving  inspection,  calibration  of  test  ecuioment.  m-proces:  inspection,  anc  sno- 

produc:  inspection.  Tne  recoras  snail  meuae  data  an  aotn  conlorming  and  noncantormmg  procuct,  or  services,  and 
show  inspector's  ar  analyst's  name.  , 

3.7.2  The  tnsoection  records  snail  include,  as  a  minimum,  the  following  information,  as  apolicaole:  lot  sue, 
sample  Side,  statistical  method  used,  frequency  of  sampling,  characteristic  aemg  examinee  or  tested,  numper  of 
defectives  (or  delects)  m  sample,  test  results,  acceptance  and  rejection  criteria,  reason  for  rejection,  anc  disposition 
instructions  for  rejected  material. 

3.S  Prawmes.  specifications.  Changes.  Tne  contractor  snail  devetoo  and  maintain  a  system  to  ensure  mat  me 
latest  aac.icasie  drawings,  specifications,  anc  instructions  required  oy  me  contract  are  incorporated  ;n  nis  production 
anc  quality  control. 

5.9  Preparation  lor  qeliverv.  The  contractor  snail  ensure,  prior  to  shipment,  mat  the  product  is  completed,  all 
requires  fiorcanon,  examination,  ano  tests  nave  Deen  performed,  and  me  specified  quail'.'  'ecuirements  -ave  seen 
■net.  tne  'equired  components,  spare  parts,  assembly  instructions,  technical  manuals,  pacvmg  slips,  snipping  enveiooe. 
inspection  documents,  etc.,  nave  been  msoectee  prior  to  sn.pment  and  forwarded  in  accor.-ance  with  contract 
.nst'udt.ons:  all  suopnes  have  seen  qrese'veS,  iacvageS,  packed.  and  m r«ed  m  accordance  with  contract  terms. 
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-  -  -  — :  ..  ,  in-  co." tractor  snail  ••asm aif.  a  d..-ri  •»:  .r.ttrn  quants 

u.-...,  ..  ..  _  ...  .........  ...;o.  shall  ac  qvaUasie  ta  '.he  C;.;-n-c:.:  r.prcsp**:-;.-...  .  .  ...  ........ 

administration  oiMne  Quality  control  system  m  use  ana  iist  authorized  names  ana  titles  lor  Government  contacts, 
snail  in,  lues: 


I  nroceUure.  Tnis 
"all  qcscnoe  me 


a.  no  urbanization  cn«r t  unu co  dearly  aepicis  tl.e  place  of  quality  control  functions. 

S.  Persons  performing  quality  control  (unctions,  tneir  responsibilities,  anc  auinoruy  in  dealing  with  me 
Government  on  contracts. 

c.  A  (low  chart  of  production. 

d.  Inspection  stations,  inspection  procedures,  lest  methods,  100  percent  inspection,  statistical  techniques, 

formation  of  lots,  lot  sizes,  collection  of  samples,  sample  sizes,  frequency  of  sampling,  acceptance/- 
rejection  criteria,  identif ication  of  lots,  segregation  of  lots,  disposition  of  rejected  lots,  correcti-e  action, 
and  orocedure  for  recording  results  of  inspection. 

e.  Calipvanon  of  equioment,  frequency,  procedures,  traceability  to  standards  and  recoras. 

!.  Samples  of  quality  control  forms,  tags,  charts,  labels,  and  any  other  written  matter  used  to  control  quality. 
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CONTRACTOR  QUALITY  CONTROL 
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NAVFAC  Construction  Quality- 
Control  Manual 
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24.  CONTRACTOR  INSPECTION  SYSTEM  (1964  NOV) 

The  Contractor  shall  (ij  maintain  an  adequate  inspection  s; 
tern  and  perform  such  inspections  as  will  assure  that  an  a  work 
performed  under  the  contract  conforms  to  contract  requirements , 
and  (ii)  maintain  and  make  available  tc  the  Government  adequate 
records  of  such  inscections . 
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79.  CCNTRACTOR  QUALITY  CONTROL  (CQC)  (6-72) 

(This  clause  applies  only  when  specifically  required  by 
Division  1  "General  Requirements"  of  the  specif icaticr.s ) 

(a)  The  contractor  shall  provide  a  quality  control  organisa¬ 
tion  and  system  to  perform  inspections  and  tests  of  all  items  of 
work,  including  that  of  his  subcontractors ,  to  ensure  cor.f orm.ance 
with  the  contract  provisions.  Qualicy  Control  will  be  established 
for  all  work,  except  where  specific  provisions  of  the  contract 
provide  for  government  approvals,  inspections  and  tests.  The  con¬ 
tractor's  quality  control  system  will  specifically  include,  but 
not  be  limited  tc ,  the  inspections  and  uests  required  in  the 
technical  provisions  of  the  contract  specifications,  and  shall 
cover  all  construction  operations,  including  both  cn-site  and  err¬ 
or.  . 


,or  shall  provide  a  CQC  repress 
sary  by  additional  personnel, 
mes  during  progress,  with  comp 
to  take  any  action  necessary  to  ensure  conformance 
tract.  The  CQC  represen  tan  ve  shall  be  appointed  b 
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(c)  The  contractor  shall  furnish  to  the  Government  within 
(15)  calendar  days  after  receipt  of  the  Notice  of  Award,  a  CQC 
Plan  which  shall  detail  the  procedures,  instructions ,  and  reports 
to  be  used  to  assure  conformance  with  the  contract.  Unless 
specifically  authorized  by  the  OICC/ROICC  in  writing,  no  con¬ 
struction  will  be  started  until  the  contractor's  quality  control 
plan  is  approved.  This  plan  will  include,  as  a  minimum.: 

(1)  A  copy  of  the  appointing  letter  to  the  contractor 
quality  control  representative,  outlining  his  duties,  responsi¬ 
bilities  ar.d  authority,  ar.d  signed  by  an  officer  of  the  firm. 
Included  in  this  letter  as  a  minimum,  must  be  the  authority  to 
direct  removal  and  replacement  of  any  defective  work. 
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(2)  The  quality  contro^  organization  ir.  chart  term, 
showing  the  relationship  cf  the  quality  control  organization  to 
other  elerr.ents  of  the  company. 

(3)  Names  and  qualifications  of  personnel  in  the  qual¬ 
ity  control  organization. 

(4)  Area  of  responsibility  and  authority  of  each 
individual  in  the  quality  control  organization. 

(5)  A  listing  of  outside  organizations  such  as  testing 
laboratories,  architects,  and  consulting  engineers  tr.at  will  be 
employed  by  the  contractor  and  a  description  of  the  services 
these  firms  will  provide. 

(6)  Procedures  for  reviewing  ail  shop  drawings ,  samples 
certificates,  or  ether  submittals  for  contract  compliance,  ir.clud 
ing  the  name  of  the  person (s)  authorized  tc  sign  the  submittals 
for  the  contractor,  as  complying  with  the  contract. 

(7)  An  inspection  schedule,  keyed  tc  the  construction 
schedule,  indicating  what  test  will  be  performed,  when  testing 
will  bo  performed,  and  by  whom. 

(8) -  Method  of  documenting  the  quality  control  operation 
inspection,  and  testing,  including  a  copy  of  all  forms  and  report 
to  be  used  for  this  purpose. 

(d)  As  a  minimum,  inspection  procedures  shall  include: 

(1)  Preparatory  Inspection.  (Performed  prior  zc  begin¬ 
ning  any  work,  or  segment  of  -work.)  Preparatory  inspection  shall 
include  a  review  of  contract  requiremar. zs ;  review  and  approval  of 
sr.op  drawings  ar.d  submittal  daza  for  the  work,  or  segmer.z  of  work 
(see  paragraph  (h)  below);  a  check  to  assure  that  provisions  have 


beer,  made  to  provide  required  control 


itir.g;  an  exam.mazion  or 


the  work  to  ascertain  that  all  preliminary  work  has  beer,  com¬ 
pleted;  and  a  physical  examination  of  materials  and  equipment  to 
assure  that  they  conform  to  approved  shop  drawings  or  submittal 
data . 


(2)  Initial  Inspection.  (Performed  as  scon  as  a  repre¬ 
sentative  segment  of  the  particular  item  of  work  has  beer,  accom¬ 
plished.)  Initial  inspection  shall  include  performance  cf  sched¬ 
uled  tests,  examination  of  the  quality  of  workmanship,  a  review 
of  test  results  for  compliance  with  contract  requirements,  a 
review  for  emissions  or  dimensional  errors,  and  approval  or  rejec 
tion  cf  the  initial  segment  of  the  work. 

(3)  Follow-up  Inspection.  (Performed  daily  or  as  fre¬ 
quently  as  necessary.)  Continued  testing  and  examinations  tc 
assure  continuing  compliance  with  contract  requirements. 
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er  conditions;  the  work  accomplished;  the 
cnducted;  results  of  inspections  and  test 
found ;  causes  for  rejection;  proposed  re 
ctive  actions  taken;  together  with  the  fo 
The  above  report  is  complete  and  correct 
prnent  used  and  work  performed  during  this 


mesiai 
1 low in 
and  al 


are  m  coir.ciiar.ee  wi< 
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o  the  best  of  my  knowledge,  except  as  noted 
ti float ion  shall  be  signed  for  the  contract: 
need  CQC  representative. 


(g)  Where  test  results  by  a  testing  laboratory  are 
they  shall  site  the  contract  requirements,  tr.e  actual  te 
results,  and  include  a  statement  that  the  item  tested  co 
(or  fails  to  conform!  to  the  specification  requirements. 


;.h)  Ail  submittals,  shop  drawings,  catalog  cuts,  sa 
etc.,  unless  otherwise  specifically  noted,  shai_  be  appr 
certified  by  the  contractor  as  conforming  to  the  plans  a 
ficatior.s  .  Four  (4!  copies  of  ail  shop  drawings,  catalc 
or  ether  submittals,,  with  the  contractor's  approval  indi 
thereon,  shall  be  sent  to  the  ROICC  for  record  purposes, 
one  (1!  working  dav  of  the  contractor's  acDrcvai. 
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U.S.  ARMY  CORPS  OF 
ENGINEERS 
PART  NINE 

PROPOSED  CQC  SPECIFICATIONS  FOR  CONSTRUCTION 
CONTRACTS 


1.  GENERAL .  The  Contractor  shall  establish  and  maintain  an  effective 
quality  control  system  in  compliance  with  GENERAL  PROVISIONS  paragraph 
CONTRACTOR  INSPECTION  SYSTEM.  The  quality  control  system  consist  of  plans, 
procedures,  and  organization  necessary  to  provide  materials,  equipment, 
workmanship,  fabrication,  construction  and  operations  which  comply  with 
contract  requirements.  The  system  shall  cover  construction  operations, 
both  onsite  and  offsite,  and  shall  be  keyed  to  the  proposed  construction 
sequence . 


2.  COORDINATION  MEETING.  As  socn  as  practicable  after  receipt  of  Notice  to 
Proceed  and  before  start  of  construction,  the  Contractor  shall  meet  with  the 
Contracting  Officer  (CO)  and  discuss  the  Contractor's  quality  control  (CQC) 
system.  During  the  meeting,  a  mutual  understanding  of  the  system  details 
shall  be  developed,  including  the  forms  for  recording  the  (QC)  operations; 
control  activities,  testing,  administration  of  the  system  for  both  onsite 
and  offsite,  and  the  interrelationship  of  Contractor  and  Government  control 
and  surveillance.  Minutes  of  the  meeting  shall  be  prepared,  signed  by  both 
the  Contractor  and  the  CO  and  shall  become  a  part  of  the  contract  file. 
There  may  also  be  occasions  when  subsequent  conferences  will  be  called  to 
reconfirm  understandings. 

3.  QUALITY  CONTROL  PLAN. 

a.  General.  Prior  to  start  of  construction,  the  Contractor  shall 
furnish  his  QC  plan  to  the  CO  for  acceptance.  Construction  will  be 
permitted  to  begin  only  after  acceptance  of  the  QC  plan,  or  approval  of  that 
portion  of  the  plan  applicable  to  the  particular  feature  of  work  to  be 
started.  The  QC  plan  the  Contractor  proposes  to  implement  shall  identify 
the  personnel ,  procedures,  instructions,  records,  and  forms,  and,  as  a 
minimum,  shall  include: 


(1)  A  description  of  the  quality  management  organization. 

(2)  The  number,  classi f ica tions ,  qualifications ,  duties,  responsi¬ 
bilities  and  authorities  of  personnel.  A  copy  of  the  letter,  signed  by  an 
authorized  official  of  the  firm,  which  describes  the  responsibilities  and 
delegates  the  authorities  of  the  system  manager  shall  be  furnished. 

(3)  Procedures  for  processing  shop  drawings,  samples,  certificates, 
and  other  submittals. 

(4)  QC  activities  to  be  performed,  including  those  of  subcontractors, 
offsite  fabricators,  and  suppliers. 

(5)  Control  testing  procedures. 
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(6)  Documentation  format  for  QC  activities,  and  testing. 

b.  Notification  of  Changes:  After  approval  of  the  QC  plan,  the 
Contractor  shall  notify  the  CO  in  writing  of  any  proposed  change  to  his  QC 
System. 

c.  Corrective  Actions:  At  any  time  it  is  determined  that  the  QC 

system,  personnel,  instructions,  controls,  tests,  or  records  are  not 
providing  construction  which  conforms  to  contract  requirements  actions 
shall  be  taken  to  correct  the  deficient  management. 

4.  QUALITY  CONTROL  ORGANIZATION. 

a.  System  Manager.  The  Contractor  shall  identify  an  individual, 
within  his  organization  at  the  site  of  the  work,  who  shall  be  responsible 

i  for  overall  management  and  have  the  authority  to  act  in  all  CQC  matters  for 

the  contractor. 

b.  Personnel.  A  staff  shall  be  maintained  under  the  direction  of  the 
system  manager  to  perform  all  QC  activities.  The  actual  strength  of  the 
staff  during  any  specific  work  period  may  vary  to  cover  work  phase  needs, 
shifts,  and  rates  of  placement.  The  personnel  of  this  staff  shall  be  fully 
qualified  by  experience  and  technical  training  to  perform  their  assigned 
responsibilities . 

5.  SUBMITTALS .  Procedures  for  purchasing  materials  and  equipment, 
subcontracting,  and  processing  shop  drawings,  samples,  certificates,  and 
other  submittals  shall  be  developed.  The  procedures  shall  include  the 
establishment  of  responsibilities  to  assure  at  each  level  adequate  review 
and  approval,  timely  delivery  including  verification  procedures,  and  proper 
s  torage . 

a.  Procedures.  Action  shall  be  taken  to  ensure  chat  only  materials 
and  equipment  which  comply  with  contract  requirements  are  purchased  and 
delivered  to  the  jobsite  or  used  in  offsite  fabrication,  unless  specific 
deviations  are  approved  as  specified  hereinafter. 

b.  Selection  and  Control.  The  Contractor  shall  review  the  contract 
requirements  and  determine  those  submittals  needed  to  assure  himself  of 

contract  compliance.  Within  _  days  after  receipt  of  notice  to  proceed, 

the  Contractor  shall  submit  to  the  CO  for  review  and  approval,  in  duplicate, 
a  network  analysis  system  (NAS)  printout  or  a  submittal  control  document 
(ENG  Form  4288)  listing  and  scheduling  all  submittal  items  required  in  the 
contract.  When  requested  ENG  Form  4288  will  be  furnished  to  the  Contractor. 
The  print  out  or  control  document  shall  include  such  items  as  shop  drawings 
and  manufacturer's  literature,  certificates  of  compliance,  material 
samples,  and  guarantees.  The  document  shall  schedule  for  each  item,  the 
projected  need  dates  (at  least  60  day  in  advance)  for  obtaining  submittals 
and  material  procurement.  When  NAS  is  used  for  schedule  control,  the 


-26 


240 


ER  1180-1-6 
24  Apr  78 


contractor  should  consider  its  use  for  scheduling  submittals  in  lieu  of  ENG 
Form  4288.  A  print-out  limited  to  a  list  of  procurement  activities  in  i-j 
order  shall  then  be  furnished  with  each  progress  schedule  report.  If  the 
ENG  Form  4288  is  used,  the  scheduling  shall  be  coordinated  with  the  approved 
progress  schedule  and  information  contained  therein  shall  be  revised  and 
updated  at  each  schedule  update.  Adequate  time  shall  be  allowed  for  those 
submittals  specified  to  have  government  approval.  The  Contractor  shall 
review  the  listing  at  each  progress  schedule  update  and  copies  of  updated 
documents  shall  be  submitted  to  the  Contracting  Officer  in  the  specified 
quantity.  Payments  to  the  Contractor  will  not  be  made  for  material  or 
equipment  which  does  not  comply  with  the  contract  requirements. 

c.  Certification.  The  Contractor  is  responsible  for,  and  shall  certify 
that  the  submittals  comply  with  contract  requirements. 

d.  Transmittal.  The  Contractor  shall  submit  copies  of  all  submittals 
to  the  contracting  officer. 

e.  Government  Approved  Submittals.  When  submittals  are  required  to  be 
approved  by  the  CO,  each  copy  of  the  drawings  will  be  identified  as  having 
received  such  approval  by  being  so  stamped  and  dated.  Delays  in  the 
approval  process  shall  not  be  the  basis  for  consideration  oT  a  c ime 
extension  when  such  delay  is  the  result  of  the  contractor's  failure  to  make 
proper  submittal  or  make  corrections  in  accordance  with  the  specifications, 
or  the  CO 1  s  comments,  or  is  a  result  of  a  resubmittal  which  is  required 
because  of  an  unsatisfactory  original  submittal.  Approval  action  by  the  CO 
will  not  relieve  the  Contractor  of  his  responsibility  for  compliance  with 
the  contract  but  will  indicate  only  that  the  general  method  of  construction 
and  detailing  is  satisfactory. 

f.  Deviations:  All  proposed  deviations  from  contract  requirements 
shall  be  submitted  in  writing  for  approval  by  the  CO. 

6.  CONTROL .  The  Contractor's  quality  control  system  shall  include  at 
least  the  following  three  phases  of  control  and  management  for  definable 
features  of  work: 

a.  Preparatory.  This  control  phase  shall  be  performed  before  beginning 
work  on  each  definable  feature  of  work.  It  shall  include  a  review  of 
contract  requirements,  to  assure  that  materials,  sample  panels  and  equip¬ 
ment  conforms  to  contract  requirements,  and  that  control  testing  including 
procedures  are  finalized.  This  control  shall  also  include  examination  of 
the  work  area,  upon  which  new  work  is  to  be  placed,  to  verify  that  work 
over  which  new  work  is  to  be  placed  conforms  to  contract  requirements,  and 
determination  that  required  materials  are  on  hand  and  properly  stored.  The 
CO  shall  be  notified  at  least  24  hours  in  advance  of  each  preparatory 
activity. 
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b.  Initial.  This  phase  of  control  must  be  accomplished  at  the  time  of 
arrival  of  workmen  on  site  to  accomplish  a  definable  feature  of  work  and  at 
any  time  new  workmen  or  crews  arrive  for  assignment  to  the  work.  The 
contractor's  control  system  must  permit  the  transfer  of  information  on 
quality  requirements  specified  in  this  contract  to  each  workman  before  he 
starts,  demonstration  from  each  workman  that  he  can  provide  the  specified 
quality  of  work,  and  motivate  him  to  continue.  It  is  also  during  this  phase 
that  control  testing  to  prove  the  adequacy  of  the  contractor's  control 
procedures  shall  be  initiated  and  verified.  The  CO  shall  be  notified  at 
least  24  hours  in  advance  of  each  initial  activity. 

c.  Follow-up.  The  follow-up  phase  shall  be  performed  continuously  to 
verify  that  control  procedures  are  providing  an  end  product  which  complies 
with  contract  requirements.  Adjustments  to  control  procedures  may  be 
required  based  upon  the  results  of  this  phase  and  control  testing. 

7.  TESTS. 

a.  Testing  Procedure:  The  Contractor  shall  perform  tests  specified  or 
required  to  verify  that  control  measures  are  adequate  to  provide  a  product 
which  conforms  to  contract  requirements.  The  Contractor  shall  procure  the 
services  of  an  industry  recognized  testing  laboratory  or  he  may  establish  an 
approved  testing  laboratory  at  the  project  site.  A  list  of  tests  which 
Contractor  understands  he  is  to  perform  shall  be  furnished  to  the 
Contracting  Officer.  The  list  shall  give  the  test  name,  specification 
paragraph  containing  the  test  requirements,  and  the  personnel  and  labora¬ 
tory  responsible  for  each  type  of  test.  The  contractor  shall  perform  the 
following  activities  and  record  and  provide  the  following  data: 

(1)  Verify  that  testing  procedures  comply  with  contract  requirements. 

(2)  Verify  that  facilities  and  testing  equipment  are  available  and 
comply  with  testing  standards. 

(3)  Check  test  instrument  calibration  data  against  certified 
standards . 

(4)  Verify  that  recording  forms,  including  all  of  the  test 
documentation  requirements,  have  been  prepared. 

b.  Testing. 

(1)  Capability  Check.  The  CO  reserves  the  right  to  check  laboratory 
equipment  in  the  proposed  laboratory  for  compliance  with  the  standards  set 
forth  in  the  contract  specifications  and  to  check  the  laboratory  equipment 
in  the  proposed  laboratory  for  compliance  with  the  standards  set  forth  in 
the  contract  specifications  and  to  check  the  laboratory  technician's 
testing  procedures  and  techniques. 


(2)  Capability  Re-Check:  Should  the  selected  laboratory  fail  the 

capability  check,  the  Contractor  will  be  assessed  a  charge  of  _  to 

reimburse  the  Government  for  each  succeeding  re-check  of  the  laboratory  or 
the  checking  of  a  subsequently-selected  laboratory.  Such  costs  will  be 
deducted  from  the  contract  amount  due  the  contractor. 

(3)  Project  Laboratory:  The  CO  reserves  the  right  to  utilize  the 
Contractor's  control  testing  laboratory  and  equipment  to  make  assurance 
tests  and  to  check  the  Contractor's  testing  procedures,  techniques,  and  test 
results  at  no  additional  cost  to  the  Government. 

(4)  Transportation  of  Samples  for  Testing:  Costs  incidental  to  the 
transportation  of  samples  or  materials  will  be  borne  by  the  Contractor. 
Samples  of  materials  for  test  verification  and  acceptance  testing  by  the 
Government  shall  be  delivered  to  the  Corps  of  Engineer  division  Laboratory, 
f.o.b.,  at  the  following  address: 

For  delivery  by  mail: 


For  other  deliveries: 


8.  DEFECTIVE  WORK.  The  Contractor  shall  not  build  upon  or  conceal 
defective  work. 

9.  COMPLETION .  At  the  completion  of  the  work,  the  CQC  representive  shall 
conduct  a  joint  completion  review  with  the  CO.  During  this  review  the  work 
shall  be  examined,  quality  control  shall  be  reviewed,  and  a  list  shall  be 
developed  of  work  not  properly  completed  or  not  conforming  to  plans  and 
specifications.  This  list  shall  be  included  in  the  quality  control  documen¬ 
tation  with  an  estimated  date  for  correction  of  each  deficiency.  The 
contractor  shall  make  sure  that  deficiencies  have  been  corrected  prior  to 
the  specified  completion  date.  Payment  will  be  withheld  for  defective  or 
deficient  features  until  they  are  satisfactorily  corrected  except  as 
otherwise  provided  in  the  GENERAL  PROVISIONS  paragraph  INSPECTION  AND 
ACCEPTANCE . 

10.  DOCUMENTATION . 

a.  The  Contractor  shall  maintain  current  records,  on  an  appropriate 
approved  form,  of  quality  control  operations,  activities,  and  tests 
performed  including  the  work  of  suppliers  and  subcontractors.  These  records 
shall  include  factual  evidence  that  the  required  activities  or  tests  have 
been  performed,  including  but  not  limited  to  the  following: 

\i)  Type  and  number  of  control  activities  and  tests  involved. 

(2)  Results  of  control  activities  or  tests. 

(3)  Nature  of  defects,  causes  for  rejection,  etc. 
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(4)  Proposed  remedial  action. 

(5)  Corrective  actions  taken. 

b.  These  records  shall  cover  both  conforming  and  defective  or  deficient 
features  and  shall  include  a  statement  that  supplies  and  materials 
incorporated  in  the  work  comply  with  the  contract.  Legible  copies  of  these 
records  shall  be  furnished  to  the  CO  daily.  The  records  shall  cover  work 
placed  during  the  time  period  the  records  are  furnished  and  shall  be 
verified  by  person  so  designated  by  the  Contractor. 
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1 .  STRODfCTICH 

'.1  Purpose.  The  purpose  of  this  Standard  is  to  promote  the  common  use  of  wcf-s  and  ponses  pertaining 
to  quality  and  related  programs,  thus  improving  the  clarity  in  communications. 

1.2  Scooe .  This  document  presides  a  standardised  interpretation  of  quality  asBurar.ee  terns  urn  defini¬ 
tions  to  be  applied  throughout  the  determination  of  product  quail*/- 

1.1  Application.  The  terra  and  definitions  contained  herein  shall  be  used  in  specifications,  standards, 

drawings,  technical  nanuala,  contracts,  quality  control  inspection  act  related 
documents,  and  in  engineering  evaluation  reports. 

2.  REFLRS1C2D  DOCUMEHTS 

2.1  Sot  applicable. 


3.  TSRMS  HID  DEF3UTICMS 

Acceptability 

Criteria 

Acceptable  Cualitv 
Level  (ACL) 


Acceptance 


Acceotance  'Jurber 


Attribute 


Average  Outgoing 
Duality  (ACQ) 


Average  Outgoing 
duality  Limit  (ACQL) 

Average  Sample 
Sloe  Curve 


A  Unit  or  linits  placed  upon  the  degree  of  ncnconf  : : 'nance  permitted  in  nate- 
rial  expressed  in  definitive  operational  terms.  (Scu-'ce:  ZH- STT-'C9A) 

The  maximum  percent  defective  (or  the  maximum  number  ~~  defects  per  hundred 
units'  that,  for  the  purposes  of  sanplir.g  inspection,  ion  be  considered  sat¬ 
isfactory  as  a  process  average.  'Source:  :H.-3TD-"35 ) 

The  act  of  an  authorized  representative  of  the  lovem-6r-t  'ey  which  tee  Icvem- 
aent  assumes  for  itself,  or  as  an  agent  of  another  o-herstlp  of  existing  and 
identified  supplies  tendered,  or  approves  specific  services  rendared,  as 
partial  or  coaplete  performance  of  the  contract  or.  the  part  of  the  contractor. 
(Source:  ASPS  1A-C01.6) 

The  maximum  number  of  defects  or  defective  units  in  the  sample  that  -ill 
permit  acceptance  of  the  inspection  lot  or  batch,  'source:  MIL-3T3-1CQA) 

A  characteristic  or  property  which  i3  appraised  in  tar'ts  tf  whether  it  does 
or  does  not  exist,  (e.g.  go  or  not-go)  with  respect  t'  1  given  requirement. 
(Source:  Handbook  K53) 

The  average  quality  of  outgoing  product  including  all  apeepted  lots,  plus  all 
rejected  lots  after  the  rejected  lots  nave  been  affectively  ‘10  percent  in¬ 
spected  ana  all  defectives  replaced  by  ror.- defectives.  (Source:  -<tL-STD-'05) 

The  naxi.pmn  of  the  average  outgoing  qualities  for  all  possible  incoming 
qualities  for  a  given  sampling  plan.  (Source:  'd-STD-'Dw! 

The  curves  that  3how  the  average  sample  sites  which  may  be  expected  to  occur 
under  the  various  sampling  olar.s  for  a  giver,  trecess  ruallty.  (Source: 
VIL-3T0-105) 


Calibration 


Certificate  of 
Conformance 


Characteristic 


Classification  of 
Defects 


Comparison  cf  two  instruments  or  measuring  devices,  one  of  wbion  is  a 
standard  of  known  accuracy  traceaola  to  national  standards,  to  detect, 
correlate,  report,  or  eliminate  by  adjustment  any  discrepancy  --  accuracy  of 
the  instrument  or  measuring  device  being  compared  with  the  sta  tdand. 

(Source:  XH-C-u5662) 

A  oontraetor's  written  statement,  when  author! tea  by  contract,  certifying 
that  supplies  or  services  comply  with  contract  recuirement3.  (Source: 

ASPR  1 1-306 ( c ) ) . 

A  physical,  chemical,  visual,  functional  or  any  other  identifiable  property 
of  a  product  of  material.  (Source:  MH-3TD-109A) 

The  enumeration  of  possible  defects  of  the  unit  of  product,  classified 
according  to  their  seriousness.  Defects  will  normally  be  grouped  ltto  the 
classes  of  critical,  major  or  minor;  however,  they  My  bo  grouped  Into  other 
classes,  or  into  subclasses  within  these  classes.  (Source:  MIL-STD-IOS) 
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Clearance  Cumber  (1) 

1 

Contract  Quality 

Requirements 

% 

;lv 

Critical  Defect 

Is  t-n®  nuaber  of  successively  inspected  ’ir.4 **  which  rust  be  faurd  free  de¬ 
fects  concerned  before  a  certain  action  to  change  the  inspection  procedure 
can  be  taken.  (Source:  Handbook  iTO?) 

The  detailed  requisites  for  quality  incuitbent  on  the  contractor,  consisting 
of  (i)  all  quality  requirements  contained  ir.  a  contract;  and  \ii)  the 
detailed  contractual  requisites  provided  by  the  contract  iucurcer.t  or.  the 
contractor  to  substantiate  conformance  of  product  or  service  to  quality 
requirements  of  the  contract.  (Source:  AS?R  14.-0C.2) 

A  defect  that  judgement  and  experience  indicate  is  likely  to  result  in 
hazardous  or  unsafe  conditions  for  individuals  using,  maintaining,  or  de¬ 
pending  upon  the  product;  or  a  defect  that  judgement  and  experience  indicate 
is  likely  to  prevent  performanee  of  the  tactical  function  of  a  major  end 
item  such  as  an  aircraft,  communication  system,  land  vehicle,  ^losile,  ship, 
space  vehicle,  surveillance  system,  or  major  part  thereof,  'Source: 
MIL-oTD-105) 


Critical 

Defective 


A  ’unit  of  product  that  contains  one  or  more  critical  defects  and  may  also 
contain  major  or  minor  defects,  (Source:  MH-3TD^'05 ) 


Defect 


Any  nonconformance  of  a  characteristic  with  specified  requirements. 
-  KTL-STD-105) 


£ 


>\ 

tv 


i 


8 


Defective 

Defects-?er- 

Hundred-Cnits 


Deviation 


Rxamlnaticn 


A  unit  of  product  which  contains  one  or  tore  defects  (Source: 


-105} 


Formulation  of 
Inspection  Lots 

Dover naan c  Procure¬ 
ment  Quality 
Aasurance  (?<1A) 


Inspection 


Inspection  by 
Attributes 


Inspection  by 
Variables 


Tv  number  of  defects-per-huncred  'units  of  any  given  quantity  of  product  is 
-me  number  of  defects  contained  therein  divided  by  the  total  r.umoer  of  units 
of  product,  the  quotient  multiplied  by  one  hundred  (one  or  more- defects 
being  possible  in  any  unit  of  product).  Expressed  as  an  aquation:  Defects 
per  hundred  units  -  Dumber  of  Defects  '  100  (Source:  MU -oTO-1C5) 

Dumber  of  Dnits 

Written  authorization,  granted  prior  to  the  manufacture  of  an  item,  to  depart 
from  a  particular  performance  or  design  requirement  of  a  contract,  spec¬ 
ification,  or  referenced  document,  for  a  specific  number  of  units  or 
specific  period  of  time.  (Source:  XD-D-5010, 19) 

An  element  of  inspection  consisting  of  investigation,  without  the  use  of 
special  laboratory  appliances  or  procedures,  of  supplies  and  services  to 
determine  conformance  to  those  specified  requirements  which  can  be  deter¬ 
mined  by  such  investigations,  examination  is  generally  non-destructive  and 
includes,  but  is  not  limited  to  visual,  auditory,  olfactory,  tactile, 
gustatory,  and  other  investigations:  3imple  physical  manipulation;  gaging; 
and  measurement.  (Source:  ME.-5TD-1C9A) 

See  "Lot  Formation” 


The  function  by  which  the  Dovernment  determines  -nether  a  contractor  has 
fulfilled  his  contract  obligations  pertaining  to  quality  and  quantity.  Ibis 
function  is  related  to  and  generally  oreceeds  the  act  of  acceptance. 

(Source:  AS?R  11-001.1) 

The  examination  and  testing  of  supplies  and  services  (including,  when 
appropriate,  raw  materials,  components,  and  intermediate  assemblies)  to  de¬ 
termine  whether  they  conform  to  specified  requirements.  (Source: 

ASPR  11-001. J) 

Inspection  whereby  either  the  unit  of  product  or  characteristics  thereof,  is 
classified  simply  as  defective  or  nondefective,  or  the  cumber  of  defects  in 
the  'unit  of  oroduct  is  counted,  with  respect  to  a  given  requirement. 

(Source:  .'OL-STIM05) 

Inspection  wherein  certain  quality  characteristics  of  sample  are  evaluated 
with  respect  to  a  continuous  aumaricai  scale  and  expressed  as  precise  polnt3 
along  this  scale,  Variables  Inspection  records  the  degree  of  conformance  or 
nonconformance  of  the  unit  with  specified  requirements  for  the  quality 
characteristics  involved.  (Source:  MH-3TD-109A) 
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Inspection,  A  3ystaa  whereby  supplies  ini  equipment  in  storage  ire  sum; acted  to,  rot 

Cyclical  not  United  to,  periodic,  3caedulad,  ma  special  inspection  and  oontlnnous 

action  to  assure  that  naterial  is  na detained  in  s  reaiy  :'or  issue  tenditior. 
(Source;  '-d— STD— (C9A) 

Inspection,  Inspection  which  13  performed  during  the  manufacturing  or  repair  cycle  m  an 

In-Process  effort  to  prevent  defectives  fron  occurring  end  to  inspect  the  character¬ 

istics  and  attributes  union  are  not  capable  of  being  inspected  ai  final 
inspection.  (Source:  MH-STD-:09A) 

Inspection  Level  An  indication  of  the  relative  sample  sloe  for  a  given  amount  of  product. 

(Source:  MIL-3TD-109A) . 

Inspection  Lot  See  "Lot" 


Inspection,  first  inspection  of  a  particular  quantity  of  product  as  iistingui3ced  froa 

Original  the  inspection  of  product  whion  has  been  resubmitted  after  prior  rejection. 

(Source:  XH.-3TD-105) 

Inspection,  Quality  All  examinations  and  teats  performed  on  items  or  services  for  the  purpose  of 

Conforaance  determining  conformance  with  specified  requirements.  (Source:  defense 

Standardisation  Manual  4120.3-M) 

Inspection  Record  Recorded  deta  concerning  the  results  of  insDectlon  action,  ( Source: 

MIL-5T&-1C9A) 

Inspection  System  A  requirement  to  eetablian  and  maintain  an  inspection  3y3tem  in  accordance 

Requirement  with  Government  specification,  MIL- 1-4.5208.  The  requirement  is  referenced 

in  contracts  when  technical  requirements  are  such  as  to  require  control  of 
quality  by  ia-procesa  aa  well  as  final,  end  item  inspection.  (Source: 

ASPR  U-101.J) 

Inspection,  Inspection  -under  a  sampling  plan  using  the  same  quality  level  as  for  normal 

Tightened  inspection,  but  requiring  more  stringent  acceptance  criteria.  (Source: 

MH-STa-WA) 

Limiting  Quality  Limiting  quality  (LQ)  is  the  maximum  defective  in  product  quality  (or  the 

worst  product  quality  that  the  consumer  is  willing  to  accept  at  a  specified 
probability  of  occurrence.  (Source:  Handbook  H53) 

Lot  A  collection  of  units  of  product  bearing  ider.tif lcatior.  and  treated  as  a 

-unique  entity  from  which  a  sample  is  to  be  drawn  and  inspected  to  determine 
conformance  with  the  acceptability  criteria.  (Source:  (d. -STD-' 15) 

Lot  formation  The  procedure  of  collecting,  segregating,  or  delineating  production  units 

into  homogeneous  identifiable  groups  according  to  type,  grade,  class,  sine , 
composition,  or  condition  of  manuf actur e .  (Source:  !-d.-3TD-'C9A , 

Lot  Site  The  number  of  units  of  product  in  a  lot.  (Source:  MC.-STG-105) 

Maintainability  A  characteristic  of  design  and  installation  which  is  expressed  as  the  prob¬ 

ability  that  an  item  will  be  retained  in  or  restored  to  a  specified  con¬ 
dition  with.4 a  a  given  period  of  time,  whan  the  maintenance  is  performed  in 
accordance  .  i  prescribed  procedures  and  resources.  (Source:  ML.-STD-721 ) 

daiutooar.es  Quality  The  actions  by  which  it  is  determined  that  material  naintalned,  overhauled, 

Assurance  rebuilt,  modified,  and  reclaimed  conforms  to  the  prescribed  technical  re¬ 

quirements.  (Source:  DOD-D-41 55. 1 5 ) 

Major  Defect  A  defect  other  than  critical,  that  is  likely  to  result  in  failure,  or  to  re¬ 

duce  materially  the  usability  of  the  unit  of  product  for  its  intended  pur¬ 
pose.  (Source:  Mn.-3TD-1C5) 

Jtejor  Defective  A  unit  of  product  that  eontains_one  or  more  major  defects,  and  say  also 

oontaln  minor  defect*  but  contains  no  critical  defect.  (Source:  MIL- STD-105) 

Material  Reviev  The  formal  Contractor-Government  3oard  established  for  tbe  purpose  of 

Board  reviewing,  evaluating,  and  disposing  of  specific  non-ccr-foming  supplies  or 

services;  end,  for  assuring  the  initiation  and  accomplishment  of  corrective 
action  to  preclude  recurrence. 
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Measuring  and  Test 
Equipment 


Minor  Defect 


Minor  Defective 


Honcoaformance 


Fornax  Inspection 


Objective  Quality 
Evidence 


Cne  Hundred  Percent 
Insoection 


Operating  Character¬ 
istic  Curves  (CC 
Curves ) 

Percent  Defective 


Pre-Award  Survey 


Probability  of 
Acceptance 

Process  Average 


Product  Quality 
Review 


Qualification 


All  devices  used  to  measure.  gage,  test,  inspect,  iiagncoe,  or  : t.terwise 
examine  materials,  supplies  and  equipment  to  oetermme  ocrpli.ir.ee  -itn 
technical  requirements.  Source:  Proocoet  IC  7-  7  ;r.  'hr.agerer.t  of 
.Metrology) 

A  defect  that  i3  net  likely  to  reduce  materially  *.te  usirility  :  f  the  unit  of 
product  for  it 3  interned  purpose,  :r  is  a  :etirture  iron  os  to.  die  red  stand¬ 
ards  having  little  tearing  or.  the  effective  -19  or  iteration  : :  tr.e  unit. 
(Source:  MH-3TD- :  G? , 

A  ’unit  of  product  that  contains  one  or  mere  miner  .e feet 3  out  contains  r.o 
critical  or  major  defect.  (Source:  dll- S 71- ‘15 1 

The  fail ’.ire  of  a  unit  of  product  tc  conform  10  specified  requirements  for 
any  quality  characteristic.  (Source:  Har.cccok  -r 5 3 ’ 

Inspection,  under  a  3anp. ing  plan,  - r. i 0 n  is  osed  ..ten  tr.ere  is  r.o  evidence 
that  tne  quality  cf  the  product  being  subedited  i3  better  ^r  poorer  than 
the  specified  quality  level.  (Source:  Handbook  H53) 

Any  statenent  of  fact,  either  quantitative  : r  qualitative ,  pertaining  tc  the 
quality  of  a  product  or  service  based  on  observations,  measurements ,  or 
tests  which  can  be  verified.  (Evidence  will  be  expressed  in  terns  of  spec¬ 
ific  quality  requirements  or  characteristics.  These  moraoteristics  are 
identified  in  drawings ,  specifications,  ar.i  other  Documents  ,nicr.  Describe 
the  item,  process,  or  procedure.)  (Source:  ML-STD-‘ 19A', 

Inspection  in  which  specified  characteristics  of  eacn  unit  of  product  are 
examined  or  tested  to  determine  conformance  with  requirements.  Source: 

MIL -STD- 109  A) 

The  curve  of  a  sampling  plan  whicn  shows  the  percentage  of  lots  or  batches 
which  nay  be  expected  to  be  accepted  tier  the  specified  sampling  plan 
for  3  given  procsss  quality.  (Source:  MZ.-lTD-‘-5; 

The  percent  defective  of  any  given  quantity  of  units  of  product  13  one 
hundred  tines  the  nunfcer  of  defective  units  of  product  oontaineu  therein 
•divided  by  the  total  number  of  units  of  product,  i.e,  :  Percent 
Defective  =  Hunter  of  Defectives  X  ‘70  (Source:  :d.-3?D-*C5) 

Humber  of  units  inspected 

An  evaluation  of  a  prospective  contractor's  oapaoility  :o  perform  under  the 
terns  of  a  proposed  contract.  ''Source :  AS??.  :  -ml?  .J,  a) )  , 

That  percentage  of  inspection  lots  expected  tc  he  iccected  ..ter.  the  lets  ire 
subjected  to  a  specific  sampling  plan.  'Source :  MH-lID-* 7 -a . 

Is  the  average  tercent  of  defective  or  average  turner  :f  Delects  ter  vur.ureu 
units  of  product  submitted  by  the  supplier  fur  original  inspection, 

(Source:  MH-3TD-1C5) 

An  action  by  the  Government  to  oeterti ir.e  that  tr.e  quality  of  supplies  or 
services  accepted  by  the  Government  do,  in  fict,  comply  with  specified 
requirements.  (Source:  70  D- D-d 75.  "•  *• ) 

The  entire  process  by  which  products  are  0 0 tain-os  from  manufacturers  wr  dis¬ 
tributors,  examined  and  tested,  ana  then  identified  on  a  Qualified 
Products  List.  (Source:  Defense  Stanharui cation  Manual  dLO.J-M) 


■Qualified  Product 


A  product  which  has  seen  examined  and  tested  and  listed  on  or  qualified  for 
inclusion  on  the  applicable  lualifiei  Iron list.  'Source:  Defense 
Standardisation  Manuel  xllCd-'!) 


Qualified  Product 
List  (QPL) 


A  list  of  products,  qualified  under  the  requirements  stated  i:.  the  applicable 
specification,  including  appropriate  product  identification  uil  test  re¬ 
ference  with  the  nemo  and  plant  address  of  the  ou*r.uf acturer  or  iistributur, 
as  applicable,  (Source:  Defense  Standardisation  Manual  ild.j-M) 


vuaiity  assurance 
Representative  (AAR? 

Quality  Control 


quality  -rogram 
Recuirenant 


.--ancon  cics.J 


Reduced  Inspection 


Rejection  dumber 


Reliability 


Reliability 

Asrurance 

Resubmitted  1:  t 


.-.eoresentative 


Sample  31 ce 


.r.e  anaiviuuau.  cirectiy  charges.  wc.tr. 
tent  quality  assurance  function  at  a 

A  management  function  --hereby  control 
is  exercised  for  the  purpose  ;f  orev 
( 3«-<  urc  e :  !TH-3T  1—  *•  09  A ) 

”t  is  the  recuiremer. 

gran  ir.  accordance  vicr.  .r.e  specie icati ;r  rec-cros 

pro  gran  she'-)  assure  adequate  quality  tnro  i^r.out  all  .recm  c 
fornance;  for  example,  design,  development,  facrioatixr.,  prcces 
bly,  inspection,  test,  maintenance ,  pacxsgi. ng,  snipping,  3tcrag 
installation,  (Source:  AS?R 

A  sample  selected  in  such  a  way  that  eacn  unit  of  the  pop  clitic  r. 
chance  ox"  being  selected.  (Source:  !CTl-3 TO-* 3 -A ; 

Inspection  under  a  sampling  plan  using  the  sane  quality  level  is 
inspection,  but  requiring  a  smaller  sample  for  inspection.  v 3^ 
MIL-ST3-T9A) 

The  minimum  number  of  defects  or  defective  units  in  tr.e  sample  t 
cause  rejection  of  the  lot  represented  by  tr.e  3inpla.  Tcuroi: 

The  probability  that  an  item  will  perform  its  ir.ter.ee :  fume t i c r. 
ified  interval  under  stated  conditions.  'Source:  'CL-_'7I-T' 

All  actions  necessary  to  provide  adequate  confidence  that  materi 
to  established  reliability  requirements,  •  Source:  ITI-l-TCT. 

A  lot  which  has  been  rejected,  subjected  :o  either  examination  : 
•or  both  for  the  purpose  of  removing  all  defective  units  wr.icn  m 
be  re versed  or  replaced,  and  submitted  ig air.  f;r  acceptance. 

.r.e  ;r  more  units  of  product  drawn  from  o  let  ;r  enter.,  tr.e  .r.it 
oar.ple  being  selected  at  random  -iti.cit  re  gar  :  :.v;ir  .u.l.ty 


The  number  of  units  selected  in  crcpcrti-.r.  : :  tr.e  si ue  uuc-lo 
batches,  or  part3  of  the  lot  or  cater.,  identified  cy  ::ue  ratio 
'-her.  representative  sampling  is  used,  the  units  from  ?ecr.  part  : 
or  batch  shall  be  selected  sc  ra.nc.t-.,  .Tournee:  'm-lTT-Tf' 

The  number  of  'units  of  product  in  the  sample  selectee  fur  ir.s pact 
(Source:  MH-3TD-105  / 


Sample  7r.it 
Sampling,  Biased 


Sampling 
Frequency  (f' 


A  unit  of  product  selected  to  be  cart  of  i  sample.  Source:  ‘•CL 

Sampling  orocedures  which  will  not  guarantee  a  truly  representati 
don  3 ample.  (Source:  TCL-3TD-T9A) 

The  sampling  frequency,  f,  is  the  ratio  cet.eer.  the  r.uncer  cf  r.i 
duct  randomly  selected  for  inspection  at  or.  inspection  station  t 
number  of  units  of  product  passing  the  inspection  station.  To- 
Handbook  HI 07) 


Sampling  Plan 


A  statement  of  the  sample  size  cr  sices  tc  be  used  and  the  assoc' 
acceptance  and  rejection  criteria,  (Source:  ‘<H-3T3-:CrjA) 
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sampling  Plan, 


Sampling 

Malti-level 


Sampling  Plan, 
Miltiple 


Sampling  Plan, 
Sequential 


Sampling  Plan, 
Single 

Sampling  plan, 

Single-Level, 

Continuous 

Screening 

Inspection 

Specification 


A  specific  type  of  attributes  3az.pli.tg  plan  ir.  ■  r. i ; r.  tr.s  inspection  ; :  tne 
first  sac.pl  e  leads  to  a  decision  to  ’  :c~p" ,  r» :r  3  secern: 

sample.  The  inspection  of  1  second  sample,  -r.er.  rep-.ire:»  “ter.  leaos  to  ■*. 
decision  to  accept  or  reject.  Source :  ‘  - 

A  specific  type  of  sampling  plan  in  the  inspection  peri:  os  :f  ".1  per 

cent  inspection  ano  two  or  core  levels  ::  oazp.lng  inspection  ire  alcernac 
with  the  sampling  frequency  retaining  oo.tstsnt  : r  onmgir.g  : n  the  oasts 
the  inspection  re  cult.  1  Source:  r’ar.oo: H'lc 

A  specific  type  of  attributes  sane  ling  olan  in  -.tier,  e  decision  to  accept  : 
reject  an  inspection  lot  nay  oe  reacr.ei  after  one  or  no  re  samples  from  tns 
inspection  lot  have  been  inspected,  and  -ill  always  oe  reacted  after  not 
more  than  a  designated  number  of  sanoles  have  oeer.  i.tsnecten.  Source : 

>GL -STD-1 05) 

A  specific  type  of  sampling  plan  in  vnicn  the  sample  -nits  ire  selected  one 
a  time.  .After  each  unit  is  inspected,  tne  necision  i3  mate  to  accept,  re j 
or  continue  inspection  ontil  the  acceptance  or  rejection  criteria  is  met. 
Sampling  terminates  when  the  inspection  results  of  tne  sample  units  deterto 
that  the  acceptance  or  rejection  decision  can  oe  made.  The  sample  sice  i 
not  fixed  in  advance,  but  depends  on  actual  inspection  results.  . Source: 
Handbook  K53) 


A  specific  type  of  sampling  plan  in  union  a  : 
inspection  lot  is  based  on  a  single  sample. 


jcisten  to  accept  or  reject  an 


A  specific  type  of  sampling  plan  in  union  the  inspection  periods  of  *C0  per 
cent  inspection  and  sampling  inspection  are  alternated  with  the  sampling 
rate  remaining  constant.  (Source:  Handbook  H'tT 

Inspection  in  -which  each  item  of  product  is  inspected  for  designated  charac 
teristics  and  all  defective  items  are  remove  a.  Source:  :iH-5T0-*C9A', 

A  document  intended  primarily  for  use  in  procurement,  wr.icr.  olesrly  and 
accurately  describes  tbs  essential  and  technical  requirements  for  items, 
materials,  or  services,  including  the  pro  tenures  :y  which  it  will  be  deter 
mined  that  the  requirements  have  been  net.  Specif icatior.s  for  items  and 
materials  may  also  contain  preserve: ion,  packaging,  packing  and  narking 
requirements.  (Source:  Defense  Standard  sat  ion  :!anual  -123.  J-M) 


Storage  Quality  Storage  quality  control  is  the  tecnnioal  inspection  of  materiel  received  fr 

Control  vendors  which  was  not  previously  inspects:  it  r: -r:e  mi  for  whicr.  accspta 

at  destination  is  required;  inspection  of  materiel  returned  from 
consuming  installations  for  return  to  stores,  f:r.  ardir.g  “c  repair  facilit 
or  for  release  to  disposal  areas;  the  erciminati and  testing  of  samples  : 
supplies  selected  from  storage  to  assess  *..te  overall  reality  : f  materiel 
3tored,  and  tne  identification  :f  previo  .sly  -r.iher.tif  led  mats  riel  ir.  stcr 
and  iasoection  of  materiel  oricr  to  snipping  tc  using  activities.  (Source 
:OCV-^-4:l55.13) 


Survey,  Product 
Oriented 


A  reviev  and  evaluation  to  determine  the  aoecuacv  of  tne  technical  require¬ 
ments  relating  to  reality  and  product  ccnfcmanca  to  design  intent. 
(Source:  aoPR  ll-202(b)) 


Testing 


Is  an  element  of  inspection  and  generally  denotes  tne  determination  by 
technical  means  of  the  properties  or  elements  e:  supplies,  :r  components 
thereof,  including  functional  operation,  and  involves  the  application  of 
established  scientific  principles  and  procedures,  (Source:  AS?R  il-CQI... 


yflit  of  Product  A  unit  of  product  is  the  thing  inspected  in  order  to  determine  it3  class¬ 

ification  as  defective  or  nor.cef active  or  to  count  the  number  of  defects. 
It  may  be  a  single  article,  a  pair,  a  set,  a  length,  an  area,  an  operation 
a  volume,  a  component  of  an  er.d  product,  :r  the  end  product  itself.  The 
unit  of  product  may  or  may  not  be  the  3ame  as  the  unit  of  purenase,  3uppl7 
production,  or  shipment.  (Source:  MIL -573- 1 35 ) 
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{ * '  Ac??.  -  Arsed  Services  Procurement  Regulations 

(2)  defense  Standardization  Manual  -.*23. 3-'  -  Siar.iardiziti  Policies,  Procedures  c.:  1 
(3;  department  of  defense  directives; 

(a)  DQD-d-4155. 1 1  -  Improved  Management  for  Quality  and  Reliability  Assurance  -5a 

(b)  d03-D-501Q.  *9  -  Configuration  Management. 

(c)  Pro po sea  dOG-D  -  Improved  '-feragement  of  Metrology  md  Calibration  Programs. 

(4)  department  of  defense  Instructions ; 

(a)  XD-I-4.1 55- * 3  -  duality  Control  and  Reliability  ''ansgement  at  Supply  and  Stem? 
(o)  dCD-I-t*. 1 55 .  ’ 5  -  Quality  and  P.eliaoility  Assurance  at  depot  ''aintenar.ee  Actiriti 

(5)  department  of  defense  Handbooks ; 

(a)  H53  -  Guide  for  Sampling  Inspection. 

(b)  HI  Go  -  .'ill  ti -level  Continuous  Sampling  Procedures  and  Tables  for  Inspection  by  . 

(c)  Hi 07  -  Single-level  Continuous  Sampling  Procedures  and  Tables  f:r  Inspection 

(6)  .'-Military  Standards; 

(a)  MH-37D-105  -  Sampling  Procedures  and  Tables  for  Inspection  ty  attributes. 

(b)  MC-373-1C9A,  -  Quality  Assurance  Terms  and  definitions . 

(c)  MIL -ST  d-7  21  -  Cef  initio  ns  of  If  fectiver.eso  Term s  for  P.eliaoility,  “nintainabili 

and  Safety. 

(?)  Military  Specifications; 

(a)  MIL-Q-9853  -  Quality  Program  ?.  ecu  ire  meat  3. 

(b)  MH-I-452'dS  -  Inspection  System  Requirements. 

(c)  'TH-C-u.5662  -  Calibration  System  Requirements. 


Custodians : 
Army  -  II 
’lavy  -  SH 
Air  Force  - 
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